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United States Government 

NATIONALLAJIORRELATIONS BOARD 

· OFFICE OF THE GENERAL COUNSEL 

Washington, D;C. 20570 

February 20, 2018 

Mark J. Langer, E$quite 
Clerk., United States Court of Appeals 

forth~ District of Columbia.Circuit 
E. Ban-ett Prettyman tr.S.•Courthouse 
333 Constitution Avenue, N.W., Room 5423 
Washington,<DC 20001-2866 

Re: , Caytrga MedicilfCenter atltbaca, lnc, l'; NLRB 
D.C. Cir. No.18-1001, 18--1036 
Board ·Case Nos. ·03~CA-l56375, 03 .. CA..;159354, 03-CA,-l 62848, 03-
CA-165167 and03..;CA--l6'7194 

bear.Mt; Langer: 

I am. filing electronfoally·a copy ofthe certified list of the contents of the 
agency recotdin this case. 

Enclosures 

Very truly yours, 

ls/Linda I)reeben 
Linda Dreeben 
Deputy Associate General Counsel 
NAtIONALLABORllELAtIONS BOA.RD 
1015 Half Street, SE 
Washington, DC 20570. 
(202) 273.--2960 
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UNI'l'ED STATESCOURTOFAPPEALS 
FOR.THE.·DISTRJCT OF COLUMBIA•CIRCUIT 

CAYUGA MEPICAL·CBNTERATITHACA, INC.) 
) 

Petitioner/Cross-Respondent ) 
) 

~ ) Nos.18-1001, 18-1036 
) 

NATlONALLABORRELATIONSBOARD ) 
) 
) 

Respondent/Cross~Petitioner ) 
Board Case Nos. 
03--CA-156375, et al. 

CERTIFIED LIST OF THE NATIONAL LABOR RELATIONS BOARD 

Pursuant to authority delegated in Section 102. l 15 of the National Labor 

Relations Board's Rules and.Regulatfops; 29 C.:F;R, § 102.115, l certify .thatthe 

list set forth in the attached Index,. consisting ofthree volumes, fully describes all 

documents, transcripts oftest:imony, exhibits,· and other material c()nstituting. the 

t¢c(>rd before the l~oard in Cayuga Medical Center at Ithaca, Inc., Case Nos. 03-

CA-156375, 03-CA-l59354,03-CA-162848,03-CA-l65167and 03-CA-167194 . 

Febtuaty.20, 2018 

. ~~· 
. . .. . . ... . ............... . 

Gary W. Shinners 
Executive Secretary 
National LabotRelatio:ns Board 
1015 Half Street, SE 
Wa.shirigton., DC 20570 
(202) 273;;2960 
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INDEX TO CERTIFIED LIST 

VOLUME I - Transcript qfHeating 
05102/1~05!06/16; 05/Z4/16 . 

VOLUME II - General Counsel's Exhibits 
l(a'-U) 
2--4 
5 .. 37 
38(identified only) 
39-49 

Administrative LawJudge;s Exhibits 
l(a-m) 
2 

Respondent's (Cayuga Medical) Exhibits 
1 .. 14 . 

VOLUME ID -Pleadings 

Date Documents 

08/28/16 Administrative Lflw Judge's Decision 

08/28/16 Order Transferring the Proceeding to the National 
Labor Relations Board 

11/25/16 Respondent'cs (Cayuga Medical) Exceptions to the 
Administrative Law Judge's Decision with 
Supporting Argument 

12/09/16 Gen.eral Counsel'S·Cross Exceptions to the 
Administrative Law Judge's Decision 

Pages 
1--1056 

Pages 

1-83 

1-2 

l-42 

1 .. 2 
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12/09/16 GeneralCounsel's AnsweringBriefto 
Respondertt"s (Cayuga) Exceptions to 
the Adm.in1strativeLavv Judge'S Decision 

12/16/17 Decision1U1dOrdet (365 NLRB No. 170) 

1-17 

1 .. 47 
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UNfJ'£11'S"EATE$ COUR"E OFAPPIALS 
FOR TBE'DISTRICT OF COLUMBIA CIRCUIT 

CA YUGA MEDICAL CEN'rlER AT ITHACA, INC.) 
) 

Petitioner/Cross-Respondent ) 
) 

~ ) 
) 

NATIONALLABORRBLATIONSBOARD ) 
) 

R¢spondent/Cross-Petitioner ) 

Nos.18-1001, 18 .. 1036 

Board.Case Nos. 
03--CA .. 156375, etaL 

CEltTIFlCATE OP SERVICE 

lhereby certify that on. February 20, 2018; T filed<the foregoing document 

with the Clerk of the Court for the United States Court of Appeals for District· of 

C9lwnbfa. Circuit by .using CM/ECF system. l certify. that the ·foregoin,g 

docum¢nt was served on allparties or theil' counsel of record through th.e 

appellate· CM/ECF system. 

Dated at. Wa.sbington~DC 
this 20th day of February 2018 

/s/Linda.Dreeben 
Linda Dreeben 
Deputy Associate ·oener$1 Counsel 
NATIONAL LABORRELATIONS BOARD 
1015 Half Street, SE 
Washington, DC 20510 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
,,1,.. ....... ,, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

let me know and I'll be happy to rephrase. 

The other issue that I want to address right now is that 

there's a Court Reporter over here. He's trying to take down 

everything we're saying so it would be in our best interest if 

we don't try to cut each other off, just so that we can have a 

clean record. Okay? 

A. Yes. 

Q. You work at r:ayiiqa MP.rlic:al 1.P.nt·P.r, is that ri.ght? 

P·,. Correct. 

Q. And there are about 1,350 employees at the hospital, give 

or take? 

A. Approximately, yes. 

Q. And about 200 different job titles? 

A. Correct. 

Q. And you have about 350 nurses, is that right? 

A. Correct. 

Q. You've worked there about 27 years? 

A. Correct. 

Q. And currently you're the Vice President in Human 

Resources·? 

A. Yes. 

Q. What are your responsibilities as Vice President of Human 

Resources? 

A. Responsible for everything related to staffing, benefits, 

organizational development, training, health insurance. 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 
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1 

2 

Q. 

A. 

You're responsible for disciplines too, right? 

Yes, responsible for the policy. Discipline is 

3 implemented at the department level. 

4 

5 

0 

7 

8 

r, 
J 

Q. 

A. 

Q. 

Q. 

" n. 

So that would include suspensions? 

And r~rmin~rions~ 

Correct. 

Who else is involved in that process besides you? 

T .L. , .• -.. .. 1 ,.J l,._ ,-.., 
.J.. L WVU....LU UC the actual directors of their departments -~ ... , ,,1 

CUi-U 

10 in times in concert with their -- the person that they report 

11 to who may be another Vice President. 

12 

13 

14 

15 

16 

Q. 

A. 

Q. 

A. 

Q. 

Anyone else? 

Not that I'm aware of at this point. 

And as Human Resources the final decision rests with you? 

Yes, it can. 

You don't have to get approval from anyone else on 

17 discipl ir,es, right? 

18 A. At times it will be discussed with the President of the 

19 organization. 

20 Q. Now, I'd like to discuss that organizational structure at 

21 the hospital. Who do you report to? 

22 

23 

24 

25 

A. I report to John R~dd, the President and CEO. 

.JUDGE GOLDMAN: What was that last name? 

THE WITNESS: Rudd, R-~-d-d. 

JUDGE GOLDMAN: R-u-d-e? 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

34 
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1 

2 

THE WITNESS: 

BY MS. NOTO: 

R-u-d-d. 

3 Q. And you said that at times you discussed disciplines with 

4 him. How often is that? 

5 A. Not that often. 

35 

6 Q. So you'd agree with me that would be rare that you discuss 

7 disciplines with the CEO of individuals? 

8 MR. PASCUCCI: I object. He answered the question not 

9 t:hat ofr.en. 

10 

11 

12 

13 

1'1S. NOTO: i Jici11;L iiedL Lhe oi>jecl.1011. l'm oorry. 

MR. PASCUCCI: I'm sorry? 

MS. NOTO: I didn't hear the objection. I'm sorry. 

MR. PASCUCCI: I obiect because he already answered the 

14 question not that often and now you're asking him again using 

15 different terminology. 

16 

17 

18 Q. 

,JUDGE GOLDMAN: Yeah, overruled. You can ask that. 

BY MS. NOTO: 

Is it -- would you agree with me that it's rare that the 

19 CEO is involved directly in disciplines of employees? 

20 A. Yes. 

21 Q. 

22 do? 

23 A. 

So what does the CEO do? He's your boss. What does he 

The CEO is responsible for the entire running of the 

24 operation. 

25 Q. Is he involved in the daily operations within each 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

p':',·.· .. ~, 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

current version ~n you? I'm not sure how you would tell, but 

maybe just h~serl on ynur familiarity in general? 

A. Yes, it is. 

MS. NOTO: No objection. 

47 

JUDGE GOLDMAN: Okay. I'm going to receive it. Again, I 

think that's something you could do by stipulation. If you 

find something that indicates there's something with a 

different dote, I think we can deal with that. 

MR. PASCuCCI: Thank you. 

J"liUGt; GOLUJ\l!AN: Okay, this is received. 

MS. NOTO: Yes, Your Honor. 

(General Counsel's Exhibit 4 received.) 

BY MS. NOTO: 

Q. You would agree with me that employee addresses are 

confidential? 

A. Yes. 

Q. And wages are confidential too, right? 

A. We don't share them, correct. 

MR. PASCUCCI: I didn't hear that. 

BY MS. NOTO: 

Q. Wages are confidential too? 

MR. PASCUCCI: Wages, thank you. 

Q. Because they're internal information, right, wages? 

A. Correct. 

Q. And you've been told -- you've told employees to keep 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 
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1 salary information confidential, haven't you? 

2 A. I have not personally told employees to keep salary 

3 information confidential. 

4 Q. Is it a hospital policy that employees are not to discuss 

5 their salary information because it's confidenLial? 

6 

7 

8 

A. 

Q. 

A. 

And you've included that in letters to staff, right? 

I'm trying co think whether there h~s heen ~ny~hin0 ~n 

9 chat effect in t:he communicacions. 

10 So to the best of your knowledqe have you included in 

11 let:ters to staff that they should keep the contents of their 

12 salary information confidential? 

13 A. I can't recall whether I have sent a letter to staff that 

14 says that specifically. 

15 Q. If I showed you a copy of a letter that you sent would 

16 that help you remember? 

17 

18 

19 

20 

A. Certainly. 

(Whereupon, Ms. Noto janded a document to the witness.) 

MS. NOTO: Your Honor, again I have a similar issue. 

have something that I can't copy at the moment. I'll label 

I 

21 them separately as GC-5 and 6. When I'm able to make copies I 

22 will do so. 

23 JUDGE GOLDMAN: That's fine. Just show it to counsel 

24 before you show it to the witness. 

25 MS. NO'I'O: Yes, Your Honor. 
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1 right? 

2 MR. PASCUCCI: I think thA witness doesn't know what 

3 issue you're talking about. 

4 

5 

6 Q. 

JUDGE GOLDMAN: Yeah, I agree. 

BY MS. NOTO: 

You know that Anne Marshall was disciplined on June 26, 

7 2015 and issued a suspension, right? 

8 A. I know she was disciplined. I don't know the specific 

9 date. 

10 Q. You know that Anne Marshall was issued a suspension, is 

11 that right? 

12 A. Excuse me? 

13 Q. That Anne Marshall was issued a suspension? 

14 A. Yes. 

53 

15 

16 A. 

And you know that happened toward the end of June in 2015? 

I don't know the specific date, but yes I know it happened 

17 sometime in the summer. 

18 

19 

20 

Q. 

A. 

Q. 

You made chat decision, didn't you? 

I did not make that decision. 

You were part of the meeting where that decision was made, 

21 weren't you? 

22 A. I may have been part of the meeting, but I did not make 

23 that decision. 

24 Q. And the CEO attended the meeting about this one ICU 

25 nurse's suspension? 
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1 A. 

2 Q. 

, A. 

4 Q. 

5 A. 

6 

7 A. 

8 o. 

9 A. 

The CEO was involved in that conversation, yes. 

He attended the meeting, right? 

He was there, correct. 

And the Medical Director attended as well? 

Il.nrl i-hc Vice cf 

Yes. 

And you were at that meeting too, weren't you? 

:ies. 

54 

10 Q. But you don't know how the ICU unit handles understaffinq, 

11 do you? 

12 A. I do not. 

13 And the CEO, to the best of your knowledge, wasn't present 

14 on the unit when t~ese issues arose, was he? 

15 

16 

A. 

Q. 

He was not. 

How about the Medical Director, was the Medical Director 

17 there to the best of your knowledge when it arose? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

No, he was not. 

What about the VP of Nursing? 

I do not know, but I don't believe so. 

But it was at this meeting where the decision to impose 

22 the one and a half or one day suspension to Ms. Marshall 

23 occurred, right? 

24 

25 

A. 

Q. 

That is correct. 

Because you believed that Anne had failed to make the 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 21 of 618



JA-13

55 

1 necessary calls to fill schedule gaps, is that right? 

2 JUDGE GOLDMAN: Well, you have to repeat the -- I think 

3 the question's unclear. He said he didn't make the decision so 

4 

5 

6 

7 Q. 

MS. NOTO: Sure. 

BY MS. NOTO: 

You were part of the meeting that made the decision, 

B right? 

9 

10 

A. 

Q. 

Yeah. I don't recall the reason why now as we're talking. 

Okay. You don't remember the reason why Anne was 

11 suspended on June 26, 2015? 

12 

13 

A. 

Q. 

14 made? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

That's correct. 

But you were part of the meeting where that decision was 

That's correct. 

Do you remember providing an affidavit to the Board Agent? 

Yes, I did. 

Do you remember -- I guess that was me. Do you remember 

19 me swearing you in? 

?.O 

21 

A. 

Q. 

Yes. 

Do you :emember me asking you to tell the truth, the whole 

22 truth and nothing but the truth? 

23 

24 

25 

A. 

Q. 

A. 

Yes. 

And you did tell the truch, right? 

I absolutely did. 
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1 Q. And at that time you knew what had happened in that June 

2 26th meeting, right? 

3 

4 

5 

6 

A. 

Q. 

That's correct. 

So if I show you a copy of that would that help you 

That would be -- that 

56 

7 Q. This is the affidavit that we took on September 8th, 2015? 

8 

9 

10 

11 

12 

13 

14 

A. 

\,2. 

A. 

Q. 

A. 

That's correct. 

Is that your signature on the last page? 

Yes, it is. 

And take a minute to review this. 

IJm=hum. 

(Whereupon, the witness reviewed the document.) 

BY MS. NOTO: 

15 Q. Are those your initials in the bottom right-hand corner of 

16 each page? 

Yes, they are. 17 

18 

A. 

Q. Is this affidavit the affidavit that you gave as best you 

19 can recall? 

20 

21 

lL 

Q. 

Absolutely and it is correct. 

I'll let you direct your attention to Paragraph 9. 

22 read Paragraph 9 to yourself. 

23 

24 

25 

A. 

Q. 

A. 

"On or about June 26 ... n 

Oh, no, read it to yourself, please? 

Oh, I'm sorry. 
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57 

Q. 1 

2 

That's okay. 

JUDGE GOLDMAN: Are you j :isi-. ref re.shing his recollection? 

3 It sounds like 

4 

5 

MS. NOTO: Yes, Your Honor. 

JUDGE GOLDMAN: Just read the portion that is directed 

6 and see if that refreshes your recollection. 

7 

8 

9 ('\ ,.:. 

THE WITNESS: I recall this now, correct. 

BY MS. NOTO: 

Does that help your memory wi.th what happened on June 

lU 2bUi'! 

11 A. Absolutely. That is helpful. Thank you. 

12 Q. Your welcome. So at that June 26th meeting you attended, 

13 right? 

14 A. 

15 Q. 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 Q. 

Yes, I did. 

And the CEO was there? 

Yes. 

And the Medical Director was there? 

Yes. 

And the VP of Nursing was there? 

Yes. 

And at that meeting you determined that Anne Marshall 

22 should be suspended? 

23 

24 

A. 

Q. 

Yes. 

Based on her conduct on June 26thh, 2015? 

25 A. Yes. 
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58 

1 Q. And that conduct was with respect to an issue of making 

2 phone calls, right? 

That's one of the issues, yes. 3 

4 

A. 

Q. And you believed that Anne recalls she made those calls to 

6 

7 

8 

9 

l'J.. 

Q. 

A. 

Q. 

Ye::. 

And that she lied about having made those calls? 

YP.s. 

But you didn't personally speak to Ann about what had 

10 hapoened before ttat decision was made, aid you? 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 A. 

16 Q. 

That's correct. 

Did the CEO to the best of your knowledge? 

No. 

Did the Medical Director? 

No. 

You didn't check personall.y to see if she had made those 

17 calls? 

18 

19 

A. 

Q. 

No. 

Did you -- you didn't even attend the meeting where Anne 

20 was told about her suspension, right? 

21 

22 

A. 

Q. 

No. 

Did the CEO attend that meeting to the best of your 

23 knowledge? 

24 

25 

A. 

Q. 

No. 

Or how abouL the Medical Director? 
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1 A. No. 

2 Q. Or the VP of Nur8ing? 

3 A. I don't -- I don't believe the VP of Nursing did. 

4 Q. And a meeting was held with Anne when she returnerl from 

5 her suspension too, right? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

1\ 
.M. 

Q. 

A. 

A. 

Q. 

Yes. 

But you didn't attend that meeting either? 

Nu 

Uid the CEO attend? 

No. 

The Medical Director? 

No. 

VP of Nursing? 

No. 

You've seen Union flyers in the facility, right? 

Yes. 

You've seen Union leaflets in the facility? 

Yes. 

And did you take some of those materials down? 

I have not taken them down. 

But you've heard that supervisors in the facility have 

22 taken them down, right? 

23 A. 

24 Q. 

25 A. 

Yes, I have. 

And you know that Joel Brown took some of those down? 

Yes, I do. 
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1 Q. And you remember seeing Anne Marshall in the cafeteria in 

2 early July 2015? 

3 A. Yes. 

4 Q. You were eating lunch with John Turner? 

5 A. 

6 He':; the vr of 

7 A. Yes. 

R 

9 

10 

11 

12 

13 

14 

Q 

A. 

A. 

Q. 

A. 

Q. 

Anrl yon wPrP PAt i nq with ,Tnhn Rnrlrl? 

tes. 

And he's the CEO, riqht? 

Yes. 

And Anne was sitting at the entrance to the cafeteria? 

Yes, correct. 

And she was sitting there with all her Union materials, 

15 right? 

16 A. Correct. 

17 Q. And as the three of you got up to leave, you stopped by 

18 Anne's table, didn't you? 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

Yes, I did. 

You were the only one who spoke though, right? 

Correct. 

And the other two just stood by you? 

Correct. 

You told Anne she really shouldn't be doing that here. 

Correct. 
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61 

1 Q. And you told her she shouldn't be sitting in the cafeteria 

2 with her materials? 

3 

4 

A. 

Q. 

I did. 

After that -- after you said that to her she picked up her 

5 materials and left. This happened again about a day or two 

6 later, riqht? 

7 A. 

8 Q. 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 A. 

16 Q. 

Not with Ms. Marshall, but with another employee, yes. 

And that other employee wd.:::; Scvl L Mdu,d1ldr1<.l? 

Correct. 

And Aaron Bell, right? 

Correct. 

And Scott's a nurse in the Emerger.cy Department? 

Correct. 

He had pulled two tables together, right? 

Correct. 

And Aaron Bell's another nurse in the Emergency 

17 Department? 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

25 him. 

Correct. 

And the paperwork they had was Union literature, right? 

Correct. 

And you told them that they shouldn't be doing that here? 

That's correct. 

And you threatened Scott, didn't you? 

I was -- I was upset, yes. I wouldn't say I threatened 
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1 Q. Did you tell him that you were going to call Security to 

2 have him removed? 

3 A. I don't recall saying that 1 was calling Security to have 

4 him removed. 

5 

6 

7 

8 

Q. 

A. 

Q. 

Sv yvu Jiuu' L Lell li.i.rn U1ctL yuu were gu.i.Hg Lo call 

! do not believe I said thac. 

nirl yn11 t-Pl l him c;Pr11ri ry'"' <J0"ing ·to take away their 

9 materials·: 

10 A. No. 

MS. NOTO: Could I just have one moment, Your Honor? 11 

12 

13 

14 

JUDGE GOLDMAN: Okay. 

(Whereupon, there was a pause.) 

MS. NOTO: No further questions for this witness at this 

62 

15 time though once I have these it's possible I may need him just 

16 to -- or maybe we can stipulate to some kind of --

17 

18 

JUDGE GOLDMAN: Okay. We'll take that up as it comes. 

In terms of cross, if you're recalling the wi~ness -- I 

19 guess I just don't want to cover the s·arne ground twice, so if 

20 you want I'm happy with you deferring until you call -- if you 

21 are calling him on your own 

22 MR. PASCUCCI: I will be calling him and I was planning to 

23 defer, but I was going to ask just a couple of things now. 

24 JUDGE GOLDMAN: That's okay. I just don't want to plow the 

25 same ground --
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63 

1 MR. PASCUCCI: YAah, I understand. 

2 JUDGE GOLDMAN: -- twice, okay? 

3 MR. PASCUCCI: Yeah, I just want to cover just a couple of 

4 points. 

5 JUDGE GOLDMAN: That's good, okay. 

6 CROSS EXAMINATIOK 

7 BY MR. PASCUCCI: 

8 

') 

10 

Q. 

n .n. 

<J. 

Did you call Security to have Mr. Marshland ren~ved? 

No. 

Did you ever call security to have any employees who were 

11 distributing Union liceraturA removed? 

12 A. No. 

13 Q. Did you -- who did you call after that, after you saw 

14 Marshland in the cafeteria with two tables? 

15 A. I called I called my attorney. 

16 Q. And it's my understanding that there were two tables pul.led 

17 together and there was a lot of materials spread out on those 

18 tables, correct? 

19 A. That'scorrect. 

20 Q. And after you spoke with your attorney what was the 

21 hospital's position with respect to the tabling, meaning the 

22 distribution of literature at a table localed in the cafeteria, 

23 pro-Union literature? 

24 A. I nor anyone else in the hospital ever challenged that 

25 again. 
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1 

2 

3 

4 

5 

G 

'7 

8 

9 

10 

11 

12 

13 ,. __ ,--, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. And did it con~inue? 

A. Yes, for months and months and months. 

Q. So how often each week? 

A. Multiple times per week. 

Q. And for how many months? 

A. It continued on thLough -- I'm golog Lu ju~L ~cty ~LuLct~ly 

the late fal I. 

Q. From ,July until the late fall? 

A. Correct. 

Q. And on a daily or almost daily basis? 

A. Very frequent, not necessarily daily. 

64 

Q. And the hospital never -- no one from management ever 

incerfered or cold them they couldn't do and they had to leave, 

correct.? 

A. No. 

Q. Do you know how many hours they -- these individuals who 

were distributing literature in that manner spent doing that 

each day? 

A. I can't guess. I know that they typically were at least 

in the cafeteria for a min:'..mum of an hour. 

Q. In other words at a t::me? 

A. Um-hum. And then there was also leaflet.ting that took 

place on the night shift and there was some on the evening 

shift also, but I wouldn't have a total time that I could tell 

you. 
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66 

1 this tabling to continue, but did you ever affirmatively inform 

2 employees that they were permitted to table? 

3 

4 

5 

6 

7 

8 

A. No. 

MS. NOTO: 

MS. NOTO: 

No further questions. 

"1- ...... 
\..11\.0.y. Thar1k you, you're ---- -·· - _, 'C.6.1....,U,::H:;U. 

(Witness excused.) 

We have to take a minute to recall a witness. 

9 Ac this time the General Counsel calls Florence Ogundele 

10 to the stand. 

11 

12 

14 dow:1. 

15 

16 

JUDGE GOLDMAN: Is she here? Is she in town? 

MR. PASCUCCI: She's at the hospital. 

JUDGE GOLDMl;.N: Well, we'll have to call her and get her 

MS. NOTO: Under -- pursuant to 611(c). 

JUDGE GOLDMAN: Okay. You don't have another short 

17 witness while we wait for her come or --

18 

19 

MS. NOTO: I don't, no. 

JUDGE GOLDMAN: Okay. All right. So we'll -- I just 

20 wane to mencion one thing while you're -- as the represencative 

21 you're in the hearing. The sequestration order still applies 

22 in the sense that you shouldn't talk about the testimony you've 

23 given to anyone who could be a witness in the case. 

24 

25 

MR. PEDERSON: Understood. 

JUDGE GOLDMAN: Thanks. Okay, we'll take a break for ten 
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68 

You're fine. 1 

2 

A. 

Q. Ms. Ogundele, you're employed by Cayuga Medical Center, is 

3 that right? 

4 

5 

G 

7 

R 

9 

10 

11 

A. 

Q. 

7\ 
ri. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Afid you've 

\j ,...._ ..... 
J.\...,J. 

worked the1.-e 

As a house supervisor? 

since 

And you're a nurse too, rightl 

Yes. 

." .... ~,. .: 7 
MJ:--'.LJ_.L - '-VJ. 

'")(); r,,; 
LV...LV: 

And part of your duties, you're responsible to help charge 

12 nurses with staffing, is that right? 

13 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

And that includes in the ICO? 

Everywhere. 

So that does include the ICO? 

Yeah. 

And you're not assigned to a particular department though, 

19 are you? 

20 

21 

A. 

Q. 

No. 

So your job is to know what's going on in the whole 

22 organization, right? 

23 

24 

25 

A. 

Q. 

A. 

Yes. 

No one reports to yo~ directly, do they? 

No. 
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After you read what he wrote, you unfriended him? 

He was not my friend. 

76 

1 

2 

3 

Q. 

A. 

Q. Okay. So what happened after you read what he wrote while 

4 you friended him? 

5 

6 

7 

8 

Q. 

T\ ,-, . 

Q. 

I rcGponded back. 

Yes. 

Because you're aware that on November -- on or Aronnd thP 

9 bE::glrw.i.11g of November, November 10th timeframe he made a pos·t 

10 asking people to support to Anne Marsha.i.l at that hearing? 

11 

12 

13 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

And he specifically mentioned you in that post, right? 

And that upset you, didn't it? 

Well, yes, it does. 

So you wrote your own post reply back to his? 

Yes. 

And in that post you told him that you can go from nice to 

19 bitch in 20 seconds flat? 

20 

21 

22 

A. 

Q. 

Yes, I did. 

And you told him -- and you posted 

MR. PASCUCCI: I'm sorry, you can go really fast. I 

23 can't --

24 

25 

MS. NOTO: I'm sorry. 

JUDGE GOLDMAN: Yeai, why don't you slow down the 
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1 questioning? 

MS. NOTO: Sure. 

JUDGE GOLDMAN: That will help the witness too. 

BY MS. NOTO: 

2 

3 

4 

5 Q. You told him that you can go from nice to bitch in 20 

6 seconds flat? 

7 A. Yes. 

8 Q. And you posted lhctl if he wcH1Led L<> [.i.ghL you, you would 

:i do it face-to-face·t 

10 A. Yes. 

11 Q. You told him not to mess with you, right? 

12 A. Yes. 

13 Q. And you told him to tell his disciples the same? 

14 A. Yes. 

15 Q. And by disciples you meant those other people involved in 

16 the Union campaign, right? 

17 A. Whoever they are. 

77 

18 Q. 

19 A. 

20 Q. 

Right. So that includes the people in the Union campaign? 

Yup. 

If I showed you il copy of the post that Scott made would 

21 you be able to identify it for us? 

22 

23 

A. 

24 Q. 

25 A. 

Yes. 

(General Counsel's 7 identified.) 

Is that the post that you saw 

That's the one. 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 35 of 618



JA-27

1 Q. -- that Scott Marshland made? 

2 A. That's the one. 

3 Q. Is it fair and accurate as best you can remember? 

4 A. Yes. 

6 l\ .. 

7 Q. 

8 A. 

9 Q. 

10 A. 

11 Q. 

12 A. 

13 Q. 

And you replied .&..\,..-.• 
LllCl L 

You shared his post, correct? 

: didn't share it. 

You didn'c share his post? 

No. 

But you replied to what he said, right? 

Yes. 

If I showed you a copy of your reply would you be able to 

14 identify it for us? 

15 A. Yes. 

MR. PASCUCCI: Thank you. 

(General Counsel's Exhibit 8 identified.) 

78 

16 

17 

18 MR. PASCUCCI: Are you representing that this all that he 

19 posted, that her reply was only to what he said here? 

20 

21 

MS. NOTO: Yes. 

MR. PASCUCCI: You're representing he didn't post 

22 anything else that was directly at fault? 

23 

24 

25 

MS. NOTO: Yes. 

MR. PASCUCCI: Okay. 

BY MS. NOTO: 
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1 Q. This is the post that -- this is the that you replied to 

?. Scott, right? 

3 

4 

A. 

5 8. 

6 

7 

Yes. 

MS. NOTO: Your Honor, at this time I'd move GC Exhibit 

MR. PASCUCCI: Judge, I have voir dire. 

JUDGE GOLDMAN: Yes. 

79 

8 JUDGE GOLDMAN: Well, ctclually the witness isn't qoina to 

9 know. I mean -- I guess it's a question for counsel, for the 

10 General Counsel. These are not appearing in the same format, 

ll it'R not appearing as a continuous printout. My understanding 

12 there was a different person that she was referring to so I'm 

13 wor.rlAring how these came to be in the form thnt they're in 

14 since one doesn't show her comments underneath, this is 

15 

16 

17 

separate, larger. It's --

MS. NOTO: Your Honor, if I may? 

JUDGE GOLDMAN: Well, you may, but I do think you have to 

18 authenticate tr.is in some way. 

19 MS. NOTO: For the -- I'm sorry, I was moving GC-8, not 

20 GC-7. GC-7 will be entered later. She can't authenllcate 

21 someone else's notes. 

22 MR. PASCUCCI: Judge, I would object to entering this 

23 exhibit without knowing what it was she was referring to, 

24 without seeing what she was referring to. 

25 MS. NOTO: Your Honor, if I may? 
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1 JUDGE GOLDMAN: Well, I mean the witness has identified 

2 it as her own reply. 

3 MR. PASCUCCI: Yeah, but reply to what was the question. 

4 We don't have that here. 

5 Your :Ionor, she test:Lfi.ed that it was a reply 

6 to the post I just sho 1.1ed her .. 

7 JUDGE GOLDMAN: See, the beginning of it, it is cut off. 

8 I mean you wrote this? 

9 Tti!!, 1/Vl.Ll'Jl!,::,::,; Yes, I did. 

10 JUDGE GOLDMAN: Okay. And you wrote it -- you wrote it 

11 in reply to something che person identified as Charlie Green 

12 wrote? 

13 

14 

TIIE VJI11NESS: 

JUDGE GOLDMAN: 

Yes. 

Do you know, was it this comment that 

15 you've identified before, please send Anne Marshall your words 

16 of encouragement, love and it continues. Is that what you 

17 replied to? 

18 

19 

THE WITNESS: 

JUDGE GOLDMAN: 

Yes. 

I mean I'm going to receive it. I think 

80 

20 that if there are other relevant posts I'll take them. I guess 

21 I'd put it that way. 

22 

23 

24 

25 

MR. PASCUCCI: So I lost track on 7 and 8. 

JUDGE GOLDMAN: T received 8. 7 isn't offered. 

(General Counsel's Exhibit 8 received.) 

MS. NOTO: 7 isn't offered at this time. 
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1 longer available to take. 

2 

3 

4 

5 doi·;n? 

6 

7 

8 

JUDGE GOLDMAN: You took this one down too? 

THE WITNESS: No. 

JUDGE GOLDMAN: How long was this up before you took it 

Tmmi:::,.rJi ;::i+·e::::.l" 
-~------- ..... - ......... --.1 .. 

i.JJDGE GOLDtJJAN: Immediately? 

THE WITNESS: Yes. 

84 

9 \1\1!::;ll, Ll1e uLl1eL uue yuu Luuk.. Uu,~n, ..i.L., !::> -

10 - you're referring here Lo taking another post down, right? 

11 THE WITNESS: No, no. When l put this, when I put to my 

12 boss about this --

13 

14 

15 

16 

JUDGE GOLDMAN: 

THE WITNESS: 

JUDGE GOLDMAN: 

Yes. 

-- and they said take it down, so I took it 

You're referring ~o General Counsel's 8, 

1 7 that's the response to Mr. Green? 

18 

19 

20 up? 

21 

22 

23 

24 

25 

Q. 

A. 

THE WITNESS: Yes. 

JUDGE GOLDMAN: Okay. What about this one, is this still 

THE WITNESS: Nope. 

VOIR DIRE EXAMINATION 

BY MR. PASCUCCI: 

How long was this up? 

Maybe two hours. 
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1 

2 

3 

4 

5 

Q. 

A. 

Q. 

A. 

Q. 

Okay. Do we know when -- do you know when you put it up? 

T don't remember. 

But it was after this one? 

Yes. 

Do you know how long after, an hour, a week? Do you 

6 remember? 

7 

8 

A. No, because 

JUDGE GOLDMAN: 

about two to four hours yes. 

I'm sorry, for the record :refeL Lu l.he 

9 exhibit number when you're asking this witness? 

10 

11 

MR. PASCUCCI: 

1..JUDGE GOLGMAN ~ 

Sorry about that. 

General Counsel's 9, this one, this was 

12 put up after this -- General Counsel's 8 was taken down, 

13 correct.? 

14 

15 

16 9 up? 

17 

18 

THE WITNESS: Yes. 

JUDGE GOLDMAN: How long did you leave General Counsel's 

THE WITNESS: Maybe two to four hours. 

JUDGE GOLDMAN: And how long after you put up General 

19 Counsel's 8 -- when did you put up General Counsel's 9 in 

20 one related to the other? 

A. I don't remember. 

85 

21 

22 JUDGE GOLDMAN: Are you going to give us any testimony on 

23 when these were up"! 

24 MS. NOTO: She doesn't remember. Not necessarily through 

25 this witness, but I have other people who will testify that 
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1 

2 

3 

Q. 

A. 

Q. 

And when was Deb hired, the best you can remember? 

November. 

So what happened in the intervening months? Who was --

4 who did the directors report to? 

5 Mc::. 

6 Q .. about the J;°'mc:.rr,~nr,T .._. ..... ._ ..... 5 ._ .... ._., 

7 the Director of the Emergency Department report to? 

Amy Matthews reported directly t.o me. 

Ok.cty. Bul ::;lctff 11uL::;e::; dull' l Leµ0rl Lu y0u, r.i_ghl? 

No. 

98 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. You're not involved in their daily comings and goings, are 

12 you? 

13 

14 

15 

16 

7\ n. 

Q. 

A. 

Q. 

No. 

They report to their department directors, right? 

Correct. 

And those directors perform the annual evaluations for 

17 their staff nurses, right? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

That's correct. 

Not you? 

Not routinely, no. 

This year you were involved in the annual evaluations for 

22 the staff nurses in the ICU? 

23 

24 

A. 

Q. 

Yes. 

You told the staff nurses in the ICU that their 

25 evaluations would remain the same from last year, didn't you? 
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1 

2 

3 

A. 

Q. 

A. 

99 

No. 

You didn't tell them that in a staff meeting? 

I told them that they would have the same -- they would 

4 start with the same rating that they had for 2014 and then we'd 

5 do -- review the personal accountability section of the 

6 evaluation and then we set goals for this year. 

7 Q. And that person accountability section is the objective 

8 like education requirements, .i:lgl1L.? 

9 

10 

A. 

Q. 

Your education, your attendance, yes. Your licensure. 

So that section includes, just so we're clear, your 

11 education, right, you said? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Mandatory education, correct. 

ThP attendance policies, right? 

Correct. 

And what was the last one you said? 

Licensure. 

Okay. Is that it? 

No, there's several other questions along there. 

Like what? 

I can't think off the top of my head, I'm sorry. 

And that was because they didn't have an interim director 

22 present long enough to perform those --

23 

24 

25 

JUDGE GOLDMAN: What was because? 

MS. NOTO: 

BY MS. NOTO: 

I'm sorry. 
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100 

1 Q. The reason that you performed those evaluations this year 

2 is because the ICD didn't have a director present long enough 

3 to do those evaluations, is that right? 

4 A. That's correct, yes. 

5 Q. You fi:rst became aware of· the Union the 

A. Correct. 7 

8 Q. And at that time you knew Anne Marshall was involved, 

9 didn't you7 

10 

11 

12 

13 

14 

A. 

Q. 

Yes. 

MR. PASCUCCI: At what time? When she first became what? 

MS. NOTO: When she first --

BY MS. NOTO: 

Yes. At that time when you first became aware you knew 

15 Anne Marshall was involved? 

16 A. No, I can't say that I knew that Anne was initially, but I 

17 knew pretty quickly thereafter. 

18 Q. So right around the time the Union campaign began you knew 

19 Anne Marshall was involved? 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, yes. 

And she's an RN in the ICU? 

Correct. 

She was a team leader at that time? 

Correct. 

And she was a charge nurse at that time? 
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1 

2 

3 

4 

"i 

6 

7 

8 

9 

10 

11 

12 

13 ,._,.....,,.,~ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

asked to call staff to see if anyone could cover for a 

particular shift? 

A. Yes. 

Q. Because the department was not fully staffed, is that 

A. Yes. 

Q. But team leaders don't make the schedules, do they? 

A. Some team leaders are involved in the schedules. 

Did Anne make the schedule for June 

arose on June 26th? 

A. No, not to my knowledge. 

Q. Anne isn't the only team leader in that department, is 

she? 

A. No, she's not. 

102 

Q. At that time there were four team leaders, is that right? 

A. That's correct. 

Q. There were two on days, is that right? 

A. Right. 

Q. And two on nights. 

A. Right. 

Q. And the schedules are made in advance, right? 

A. Yes. 

Q. About maybe two weeks in advance, give or take? 

A. Or longer. 

Q. It could be even longer than two weeks, right? 
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103 

A. 

Q. Sn the schedules are produced with holes in the schedule, 

3 is that right? 

4 A. They're not intended to be -- have any holes in the 

5 schedule. 

6 

7 

8 

Q. 

A. 

Q. 

But they do, don't they? 

On occas~on there have been. 

Now you hod heord from Florence Ogundele, the house 

9 :;upcrvj_cior, that Anne had said she made phone calls to cry -c.o 

10 shore up sta:tting, right? 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

Yes. 

But that no one would come in? 

Yes. 

And then you heard from Flo later that Anne admitted to 

15 her that she didn't actually call anyone, is that right? 

16 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

A. 

Q. 

That's correct. 

But you didn't witness any of this pe~sonally, right? 

No. 

You heard it from Flo? 

Yes. 

And when I say Flo, you know I'm referring to Florence 

22 Ogundele'? 

23 

24 

25 

A. 

Q. 

A. 

Yes. 

And you heard that from Joel too, right? 

That's correct. 
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1 Q. 

2 A. 

3 Q. 

4 A. 

5 

7 

8 

And that's Joel Brown? 

Yes. 

And he -- was the Director of the ICU at the time? 

Incerim director, correct. 

.JfJDGE GOLJlMt\N: Whoa. What did we hear from Joel too? 

MS. NOTO: That 

JUDGE GOLDMAN: Well, why don't you tell us? 

104 

9 T;1E v"v°ITNESS! That Anne had said to -- initially had made 

10 phone calls and then sr.e admitted that she had not made phone 

11 calls. 

12 

13 

14 

15 

16 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 Q. 

24 A. 

25 Q. 

JUDGE GOLDMAN: Okay, so you heard that from Flo? 

THE WITNESS: From Flo. 

,JUDGE GOLDMAN: And you heard that from Joel? 

THE WITNESS: Joel. 

BY MS. NOTO: 

But you weren't personally there for any of that, right? 

No, I was not. 

Well, later that day you had a meeting with Anne, right? 

Yes, sir. 

To suspend her? 

Yes. 

flo attended that meeting? 

Yes. 

Joel attended too? 
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1 A. 

2 Q. 

3 A. 

4 Q. 

5 A. 

6 Q. 

7 A. 

Yes. 

And Ann~ AS well, right? 

Yes. 

And you were there too? 

Yes. 

She was suspended about 3:00 p.m. on Friday the 26th? 

Yes. 

105 

8 Q. She was t~kcn off the schedule for her scheduled work day, 

9 which was the m;xl uc1y, c1 SaLurua.y'? 

10 

11 

A. 

r, 
Y• 

That's correct. 

And you suspended he.r: because she wasn't. t. rut.h fu l when she 

12 said she had called the staff, right? 

13 

14 

A. 

Q. 

Yes. 

Because you had heard that she later admitted that she 

15 hadn't called any staff, right? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

Yes. 

And that action wasn't truthful? 

She wasn't truthful. 

And that was in violation of the Nursing Code of Conduct, 

20 right? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Correct. 

And again, that admission was made to Flo? 

Yes. 

Now, in that meeting Anne maintained that she made the 

25 calls, right, in that meeting wit~ you? 
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1 A. 

2 Q. 

3 A. 

4 Q. 

5 A. 

fi 

7 

8 

(J. 

A. 

Q. 

I don't really recall for sure. 

In that meeting Anne said that she made the phone calls? 

No. 

Do you remember giving an affidavit to the Board? 

Yes. 

Yes. 

If I show you a copy -- do you remember that I asked you 

.I,...~ J.... ~ 1 "'! the truth Ln that? L.V L.C..i...J.. 

10 A. 

11 Q. 

12 A. 

13 Q. 

Yes, yes. 

And you did tell the truth, right? 

Yes. 

If I showed you a copy of that would that help you 

14 remember? 

A. Yes, it would. Thank you. 

Is that the affidavit that you gave to the Board? 

Yes. 

Do you remember signing that on September 8th, 2015? 

Yes. 

106 

15 

16 

17 

18 

19 

20 

Q. 

A. 

Q. 

A. 

Q. And that's your initial on the bottorr right-hand corner of 

21 each page? 

Yes. 22 

23 

A. 

Q. Please review this document and make sure that's what you 

24 remember g.i ving to the agent. 

25 (Whereupo!1, the witness reviewed the document.) 
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1 

2 Q. 

3 A. 

BY MS. NOTO: 

Is that the statement that you gave to the Board Agent? 

Yes. 

107 

4 o. I'd like to direct your ;:,ttRnt i 00 to P<".ragraph 5. Please 

5 read it silently to yourself. 

6 (Whereupon, the witness read the portion of the document.) 

7 

0 

A. 

Q. 

Okay, yes. 

Do you now remembe.r: L,:;lliEy U1e Board Agent i!l. that 

9 afiicavit t.hat Anne maintained that she made the phone calls? 

10 A. 

11 Q. 

12 A. 

1 3 Q. 

Yes. 

And she never said that sne didn't make any calls? 

That's correct. 

Is that the truth when you told it to the Board Agent? 

14 Was that the truth? 

15 A. Yes. 

16 Q. And that's do you now remember that Anne, in that 

17 meeting, said she didn't -- she made the calls? 

18 

19 

20 Q. 

21 A. 

22 

23 

24 

JUDGE GOLDMAN: Do you? 

BY MS. NOTO: 

Do you? 

Do I remember? 

JUDGE GOLDMAN: Yes. 

THE WITNESS: No, not really. 

JUDGE GOLDMAN: Okay. Well, then let's read the 

25 statement into the record. 
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108 

1 MS. NOTO: Yes, Your Honor. 

2 "I also told her that she was not truthful when she said 

3 that she had called staff when she admitted later that she had 

4 not called any staff. She said that she did make the calls." 

5 Late "She maintained that she made the 

6 C-:il l l s . ;; 

7 BY MS. NOTO: 

8 

9 

10 

11 

12 

13 

14 

Q. 

Q. 

A. 

Q. 

Did I read that accurately? 

i"T-~ 1.-.. ••WYO 

V.1.tl-lll..(J.ll• 

JUDGE GOLDMAN: Okay. 

BY MS. NOTO: 

Is that a yes? 

Yes. 

Do you remember Anne saying do you remember Anne saying 

15 that it was not her job to make the calls in that meeting? 

16 A. 

17 felt. 

18 

19 

20 

21 

Q. 

A. 

Q. 

A. 

I don't remember her saying it, but I know that's how she 

But do you remember her saying it? 

Yes. 

You remember her saying it? 

No, what I said is I don't really recall that she said 

22 that. What I remember js that that's how she felt. 

23 Q. Okay. 

24 A. And she had told that to Joel, I believe. 

25 Q. But she didn't tell that to you, right? 
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1 A. 

:?. Q. 

Not that I remember. It's probably in here someplace. 

Again look at Paragraph 5. Do you remember telling the 

3 Board Agent I don't recall her saying that it was not her job 

4 to make the calls? 

5 A. Yes. 

6 Q. 

7 A. 

That's in the affidavit that you gave the Board Agent? 

Yes. 

109 

8 Q. And at the time you gave U1c1L ctfflddviL to the Board Aqent 

9 that statemen-:: was truthful·: 

10 A. Yes. 

11 Q. Do yrn, now .remember whet.her or not she said that? 

12 A. I don't recall that she -- just what the statement says. 

13 I d0n'~ rAcall her saying that it was not her job to make the 

14 caLLs. 

15 JUDGE GOLDMAN: Wait, maybe I'm hearing wrong. I chink 

16 the statement that she just read was I don't recall her saying 

17 that. 

18 THE WITNESS: I don't recall her saying that it was not 

19 her job to make the calls. 

20 MR. PASCUCCI: That'a the question that the witness was 

21 being asked when the affidavit was being taken. 

22 

23 

24 

25 

JUDGE GOLDMAN: Okay. 

MS. NOTO: Yes, sir. 

JUDGE GOLDMAN: Okay. 

BY MS. NOTO: 
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1 

2 

MR. PASCUCCI: Are we calling it 12(b)? 

JUDGE GOLDMAN: Yeah, let's call it 12(b). I'm not 

3 worried about any implication. So I'll be considering that. 

4 What is the 0730? Is that 7:30 a.m.? 

5 

7 

8 

9 

10 

11 

TM~ WTTN~QQ. Yeah, military time. 

,/llll(;~; (;(Jl,IJMAN: 

THE WITNESS: Yeah. 

JUDGE GOLDMAN: Okay. 12(b) is received. 

(Genecal Counsel's GC-12(b) received.) 

MS. NOTO: 12(a) as we:l, Your Honor? 

JUDGE GOLDMAN: 12(a) as well. 

12 BY MS. NOTO: 

122 

13 Q. This was ·j-hQ f'~ Y-St- ·rim:::::. n:1no h;;l"4 oircY' been disciplined for 

14 conduct relating to making pho~e calls for staffing concerns, 

15 right? 

16 A. That I'm aware of. I don't have the file here in front of 

17 me, so I don't -- that I have been involved with. 

18 Q. Have you ever been involved with Anne being disciplined 

19 for anything else? 

20 A. 

21 Q. 

22 8th 

23 

24 

A. 

Prior to this? 

Prior to this. In that meeting, the meeting on July 

I don't --

JUJGE GOLDMAN: I think that's what we don't know. 

25 BY MS. NOTO: 
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1 Center? 

2 

4 

5 

6 

7 

8 

.9 

10 

A. 

Q. 

A. 

A. 

Q . 

A. 

In 2011. 

Whilr is ynnr c1irrPnt r0l P ;,t 1:he h0spital? 

Registered nurse. 

ICU. 

Have you ever held any other roles there? 

I have. I've been a charge nurse and a team leader. 

iiiihell li.ici you become a charge nurse·? 

Shortly after I became full-time in 2011, I started 

11 training. 

12 Q. When did you become a team leader, if you remember? 

13 71 n. Around 2013, I believe. 

14 Q. Can you describe for the court the difference between a 

15 charge nurse and a team leader? 

142 

16 A. Every team leader is a charge nurse, but not every charge 

17 nurse is a team leader. 

18 

19 

Q. 

A. 

So what's a team leader? 

A team leader, when they are working, is in charge. 

20 They're responsible for patients flow in and out of the ICU. 

21 They are responsible for going to bed meetings. They are 

22 responsible for the QA system and entries into that, as well as 

23 Kronos for payroll. 

24 

25 

Q. 

A. 

You mentioned a QA system. What does QA stand for? 

Quality assurance. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 -~-,-,.--,, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

efforts? 

l\.. Yes. So I became involved ir, U1e (.;u.r:.cenL organizing 

efforts at the end of April, beginning of May 2015. 

working with another colleague, Scott Marsland. 

I was 

JUDGE GOLDMAN: I think the relevant issue is the 

hospital's awareness of her activity. 

MS. NOTO: Y~s. Your Honor. I on:y have one or two 

more questions. 

JUDGE GOLDMAN: That's fine. 

BY MS. NOTO: 

151 

Q. What were the issues that you discussed with yuu~ 

colleagues that made you want to look into this issue with the 

ICU? 

A. Basically, we wanted to be able to have more staff 

available so that we could have better nurse-to-patient ratios 

and better patient safety with outcomes. 

Q. What is a nurse-to-patient ratio? 

A. A nurse-to-patient ratio is how many patients a nurse 

would be assigned. 

Q. Is there a parLicular ratio that's used in your 

d,:;;partment? 

A. Two to one. 

Q. Two to one what, sorry? 

A. Two patients to one nurse. There are instances when 

certain patients are critically ill or having certain 
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152 

1 procedures that it would be one nurse to one patient. 

2 

3 

Q. 

A. 

Are charge nurses or team leaders included in that ratio? 

The thought was that the charge nurses and team leaders 

4 would be unassigned, and when possible we do, do that. But 

5 meet cf the time bccaucc we don't have 

6 n~t-ionr<-: I, ....................... ..,..., .. 

7 Q. Why is that a problem, this issue with respect to the 

8 charge nurses/team leaders havinq their own patients? 

9 A. Ii..' s ctll .i.ssue l:Jet:ctuse a lol. of che U.rnes we are not 

10 physically on the floor. We leave the floor twice a day, once 

11 at 8:30, once at 2 o'clock to go to the bed meeting, which can 

12 last anywhere from 15 to 20 minutes. We're also responsible 

13 for any overhead calls that would go through the hospital, 

14 whether it be a CAT call, a Stemi, a Code Gray, or an ABC 

15 alert, and we would have to respond to those within lhe 

16 hospital off of our floor. That can take anywhere from 15 

17 minutes to 2 hours depending on what is going on, which means 

18 that the charge nurse has then left the floor, nobody is 

19 necessarily caring for her patients because everybody else has 

20 patients of their own. 

21 Q. Is this issue with respect to charge nurses and team 

22 leaders having their own patients something that you discussed 

23 amongst your colleagues? 

24 

25 

A. 

Q. 

Yes. 

Did you ever bring it to the attention of management? 
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1 

?. 

3 

A. 

Q, 

A. 

Yes. 

In what way? 

Multiple staff meetings where administrators, Alan was 

4 there, John Rudd, who is the CEO, Susan Nolte at thR timR, 

5 Linda Crumb. 

6 Q. How is staffing handled in the ICU? Who handles the 

7 schedule? 

153 

8 A. The schedule, ultimately that is the responsib.il.ily uf U1e 

9 director. 

10 

11 

Q. 

A. 

How is it filled out? 

Basically, we have a requ.irement where we have to work 

12 every other weekend, one Friday, and one Monday. And then we 

13 self-schedule the remainder. 

14 

15 

Q. 

A. 

You say you self-schedule. How does that work? 

So you're automatically filled in for what you need to 

16 work your weekends and then people sign up for the days they 

17 want. 

18 Q. 

19 day? 

20 

21 

A. 

22 six 

23 

24 

25 

How many spaces are available for you to sign on for each 

Six. 

JUDGE GOLDMAN: I don't understand that. You mean there's 

THE WITNESS: So there's six slots to sign up for nurses. 

JUDGE GOLDMAN: Six individuals? 

THE WITNESS: Yes, per shift. 
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1 

2 

3 

4 

5 

MR. PASCUCCI: Six shifts, right? 

MS. NOTO: Six nurses. Six nurses per shift. 

MR. PASCUCCI: Per shift? 

T~E WITNESS: Yes. 

JUDGE GOLDMA.N: first ser~.tc? 

154 

7 we alternate months. So first the A group will go and then the 

8 next month the B group will qo. 

9 1..TUDGE GOLDMAN: About a tnonth 1..n advance or two weeks irt 

10 advance? 

11 THE WITNESS: Usually about a month. We try. 

12 BY MS. NOTO: 

13 Q. Does there corne a ti1ne when that schedule is approved for 

14 final turnout? 

15 A. 

16 Q. 

17 A. 

18 Q. 

Yes. 

Who approves that schedule? 

The di::ector. 

Are all the slots, all six slots filled when the schedule 

19 is approved? 

20 A. No. 

21 Q. You're saying no. Has it ever been the case that all six 

22 slots have been filled? 

23 A. Maybe on a specific day. But for the entire month, no, 

24 the slots are all not filled. 

25 Q. So who is responsible for filling the holes in the 
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1 schedule? 

? A, 

3 Q. 

4 A. 

5 Q. 

Ultimately, it's the director, but we c1ll try to help. 

What do you mean by we all? Who are you referring to? 

The nurses who are working. 

How often would you personally have to try to fill holes 

6 in the schedule when you were charge nurse and tea.rn leader? 

7 A. 

8 Q. 

9 P,. 

10 Q. 

11 A. 

12 Q. 

13 A. 

l4 Q. 

Multiple times a week. 

!low many times a week did yuu ,,,;uLk? 

Three. 

What shift do you work? 

7a LO '/'p. 

So that's the day shift? 

Yeah. 

Would you only try to fill in the schedule for the day 

15 shift then? 

155 

16 A. No. We would try to fill in all the holes. Normally, we 

17 would lock at the next shift coming on and try to fill those 

18 holes first and then look for an individual 

19 Q. How many nurses a shift would you need for that shift to 

20 be considered one that didn't have any holes in it? 

21 A. Well, they have six slots. But if we have 16 patients 

22 which we could hold, 6 nurses is not enough. 

23 Q. So what methods would you employ, would you personally 

24 employ to try to bring in nt:rses fo:c those shifts? 

25 A. We would text people and call people. 
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2 

3 

4 

5 

6 

7 

8 

'.) 

10 

11 

12 

13 
-~ ... ··· :-"' 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

156 

JUDGE GOLDMAN: I have a question. You said we. Is this 

all the nurse would be doing this, just the charge nurses, or 

the team leaders? 

THE WITNESS: The charge nurse or the team leader for that 

shift. 

JUDGE GOLDMAN: Would make an effort to fili the upcoming 

shift? 

THE WITNESS: We would try to, yes. 

DY MS. NOTO: 

Q. Was this issue with respect to schedules not being fully 

staffed an issue for nurses that you worked with? 

A. Yes. 

Q. How do you know that? 

A. Because they would be asked to come in on their days off. 

They'd be asked to switch one day for another if we had a 

higher census on one day. 

Q. Are there other ways to fill holes in the schedule otter 

than calling in your full-time or per diem staff? 

A. There are ideas that we came up with. One would be to 

hire travelers. Another one would be to initiate a float pool. 

They've also pulled in nurses from other floors, although it's 

not the best idea because they're not trained for our unit. 

Q. So let's discuss this issue of travelers first. You 

mentioned travelers. Have you ever had that conversation with 

respect to -- what is a traveler, to start with? 
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l 

2 

A. 

Q. 

That would be the director. 

Did the director, to the best of your knowledge, ever 

1 ;,·r.t".Rmpt to fi l .l. in the holes? 

4 A. Yes. 

5 could you personally as a team 

6 leader offer nurses 1."1h1:=n you r-rl l I ;0,rl? 

7 A. I really couldn't offer an incentive. I could offer to 

8 switch a day with them. Could the director offer something 

9 Ll1ctl yuu cuuld11' L uffe1., Lu Llie be8 L. u.C you:t. kn01,l.edge? 

10 A. 

l1 (,). 

l2 A. 

13 Q. 

Yes. 

Like what? 

Monetary encouragement. 

How do you know that? 

160 

l4 A. Because people were given incentive pay to come into work 

15 more. 

16 

l7 

18 

Q. 

A. 

Q. 

What's incentive pay? 

Extra money to work above and beyond your hourly salary. 

Directing your attention back to the union campaign, how 

19 did you reach out to other nurses about the campaign? 

20 A. We reached out through social media. We would make phone 

21 calls. We would send mailings. We talked to people in the 

22 parking lots, in the Jacker rooms, in the break rooms. We put 

23 out all kinds of flyers and pamphlets in break rooms and locker 

24 rooms, bulletin boards. We would =able down in the cafeteria. 

25 Q. Did you ever attempt to get cards signed during this time? 
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1 respiratory therapists and they wanted to sign a card. And 

2 Sandra walked in while we were signing. 

3 

4 

5 

6 

Q. 

A. 

Q. 

A. 

When was that? 

That would have been back in August of 2015. 

What else happened around that time? 

Shortly thereafter, I was brought into a meeting and 

7 demoted. 

Who was in attendance at that meeting? 

l63 

8 

9 

Q. 

A. That would have been myself, Linda Crumb, Sandra Beasley, 

10 anci Ken Pacquin, who is a social worker. 

11 Q. You also mentioned ttat you would hang flyers in supporl 

12 of the union. When did that begin? 

13 A. I began hanging flyers back in April and May of 2015, as 

14 soon as I started my work with the union. 

15 

16 

Q. 

A. 

Where would you hang them? 

We would hang them in the locker rooms, the break rooms, 

17 and on the bulletin boards. 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Did those materials stay where you had posted them? 

No. 

Do you know who took them down? 

Yes. 

Can you give us a specific example? 

Yes. I can give a specific example of back in June/July, 

24 Joel Brown took one of my flyers down. 

25 Q. How do you know it was him? 
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164 

1 A. Because I hung it up. He walked passed me towards the 

2 bulletin board. I walked through the doorway. He walked back 

3 in, I walked back out. It was gone and nobody else was in the 

4 hallway. 

5 Were to Vll the bulletin bo~rds 

7 A. Yes. 

8 Q. About non-hospital material? 

9 A. Ys:::.. 

10 Q. How do you know that? 

11 A. Because there's all kinds of things on the bulletin boards 

12 besides hospital information such as information about salsa 

13 

14 

dancing, items that may be for sale, ~· parLies. 

Q. 

15 down? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

20 A. 

21 . Q. 

Were those flyers taken down when your flyers were taken 

They were not. 

Did you ever take a picture of the bulletin boards? 

I did. 

When did you do that? 

As soon as my flyers started coming down. 

If I showed you a copy of those pictures, would you be 

22 able to identify them for the Court? 

23 

24 

25 

A. Yes. 

JUDGE GOLDMAN: Where is this bulletin board? 

THE WITNESS: There are two that I hung information on, on 
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1 my floor and the third floor. One is right by the elevators 

?. and the back door to ICU, and the other one is in the main 

3 corridor over by the OR area. 

4 JUDGE GOLJMAN: Are these bulletin boards reserved fnr 

5 employees to post things or does management also post? 

165 

6 THE WITNESS: Anybody can post things. There's stuff from 

7 everybody. 

8 

9 

10 

11 

JUDGE GOLDMAN: So management, too? 

TH~ WlTNESS: Um-hum. 

JUDGE GOLDMAN: That's 16, 17, and 18? 

MS. NOTO: Yes, Your Honor. 

12 (General Counsel's GC-16 to GC-18 identified.) 

13 BY MS. NOTO: 

14 Q. Ms. Marshall, I'd like to specifically direct your 

15 attention to begin with what's marked on the bottom as GC 

16 Exhibit 16. What's that a picture of? 

17 A. That is the bulletin board by the time c:ock, by the ICU 

18 backdoor and elevator. 

19 Q. About when did you take this picture? 

20 A. In the spring of 2015, spring to summer. 

21 Q. Is that a fair and accurate representation of the picture 

22 that you took? 

23 A. 

24 Q. 

25 A. 

Yes. 

Or is that the picture that you took? 

Yes. 
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4 

5 

6 
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8 

9 

10 

11 
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13 
,._<--'t"°Y';>;l; 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

184 

A. I was told that by our former director, Sean Newvine, and 

Alan Pedersen had told us at one point it was inappropriate to 

be talking about it. 

Q. When did you hear that from Alan? 

A. That would have been in the fall of ~015. 

Q. li~hat happened at that time? Do you remember what vou were 

talking about? 

A. We were discussing what some of the new nurses who were 

being hired were m~king, whet we were moking ba8cd on 

experience. We couldn't kind of figure out why certain people 

were making so mueh :css or more than others because it did1i'L 

match with experience necessarily. And we were talking at the 

nurses' station when he walked by and he said it was 

inappropriate. 

Q. About how many nurses were standing there with you? 

A. Probably four and myself. 

Q. You also mentioned that you would put material on the 

table in the break room. When would you do that? 

A. I would do it continually on the shifts that I work. I Id 

put it out in the morning. It would be gone. I'd put it out 

again. It would be gone. And other units, too, not just my 

own. 

Q. Who had removed those, if you knew? 

A. I'm assuming the same people that were removing all of 

them. 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 64 of 618



JA-56

190 

1 cafeteria? 

2 A. July 8th. 

3 Q. Of what year? 

4 A. 2015. 

5 Q. So I'd like you to direct your attention to that date. 

6 Were you tabling that day? 

7 A. I was. 

8 Q. So what happened? 

C\ T sPt- np my 

10 table with my cards and my flyers. And I was in the front part 

cf the cafeteria when you first walk I had been 

12 there for approximately 20 minutes. 

13 

14 

15 

~Jhat happened? Q. 

A. Towards the back of the cafeteria, Alan Pedersen, John 

Rudd, and Tony Votaw were sitting having lunch. In order to 

16 hand back their trays, they had to walk by rne. 

17 

18 

19 

20 

21 

22 

23 

24 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Who is Alan Pedersen? 

Vice president of hu~an resources. 

Do you see him here today? 

I do. 

Where is he seated? 

Right there. 

JUDGE GOLDMAN: We've got him. We know who -- he's here. 

MS. NOTO: I feel bad because you're right there. I don't 

25 want you to feel left out. 
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1 BY MS . NOTO : 

2 Q. 

3 A. 

4 Q. 

5 A. 

6 Q. 

7 A. 

Who is John Rudd? 

He is the CEO. 

And who is Tony Votaw? 

I believe he's vice president of information. 

What happened when they approached you? 

They all three approached me. Alan spoke to me and told 

191 

R m~ that I was not allowed to set up a table. I was not allowed 

9 to be in ~here with my information and that I had to leave. 

10 Q. So what did yuu dul 

ll l sat there for a minute and they stood there tor a 

12 minute, and I felt pretty intimidated being by myself so I 

13 packed up my things and went upstairs. 

14 Q. Once Cayuga Medical Center management realized there was 

15 an active campaign, did they ever reach out? 

16 MR. PASCUCCI: Ever reach out? 1 object. 

17 BY MS. NOTO: 

18 

19 

20 

Q. 

A. 

I'm sorry. Did you ever receive any emails from -

Yes. 

JUDGE GOLDMAN: Well, hold on. Let her finish the 

21 question. I know you're able to anticipate sometimes what 

22 she's asking about. 

23 

24 

THE WITNESS: Okay. 

JUDGE GOLDMAN: But the record is not clear. 

25 BY MS. NOTO: 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 66 of 618



JA-58

1 A. 

2 Q. 

3 A. 

4 Q. 

5 A. 

6 Q. 

7 A. 

Yes. 

Who approached you personally? 

Joel Brown. 

When did Joel approach you? 

Spring, April of 2015. 

What happened? 

He set up individual meetings in his office with the 

8 n11rsps. 

9 Were you CQllcd into his office? 

10 A. He did ask for me to go into his office. 

ll Q. So what did you do? 

A. I kind of had a feeling about what it was going to be 12 

13 about. I didn't feel comfortable. So myself and one of the 

14 other nurses, Christy Lychock (ph.), approached him together 

15 and said we'd like to meet together. 

What happened? 

He said absolutely not, meet with you one at a time. 

So what did you do? 

193 

16 Q. 

17 A. 

18 Q. 

19 A. I went ahead and went first. I sat down in his office and 

20 he basically told me that he knew I was the ring leader and I 

21 was the one promoting all this union stuff, and if it didn't 

22 stop he was going to get HR involved. 

23 Q. 

24 A. 

25 Q. 

Is ring leader his word or yours? 

His word. 

What did you do? 
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/: .... ·--:. 

194 

1 A. I said this is something that I can't discuss with you, 

2 and I got up and walked out. 

3 Q. Have you ever seen anyone from Cayuga Center's -- Cayuga 

4 Medical Center's management post on Facebook about the union 

5 carnpa i gn? 

6 A. I have. 

7 Q. Can you specifically recall what happened? 

8 A. One ot my colleagues was .wishin9 me well at a division ot 

9 human rights hearing. 

lO Q. 

11 A. 

12 

13 

Q. 

A. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

What happened? 

Who is that nursing supervisor? 

Flo Ogundele. 

Are you friends with her on Facebook? 

I am. 

And by her I mean Flo. 

Yes. 

How long have you been friends with Flo, if you know? 

Since she started working at Cayuga Medical Center. She 

20 and I have always had a really good working relationship and 

21 friendship. 

22 Q. You mentioned that one colleague posted on Facebook and 

23 wished you well. Do you know who that colleague was? 

24 A. 

25 Q. 

Scott Marsland. 

Do you know what Scott Marsland's name is on Facebook? 
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1 posted? 

2 A. That would have been the following day. 

3 Q. How do you know that? 

4 A. Because I don't recall by memory, but I know the date of 

5 rny New York State proceeding. 

6 

7 

JUDGE GOLDMAN: And what date --

MR. PASCUCCI: What? I'm sorry. 

JUUG~ GULUMAN: ~ay it again. 

196 

'J TilC WITNESS: I 3cid I could be able to find you the date 

10 from my New York State proceedings, what day it was. 

11 l..iUUl.:rW I.JUiJUl'~Jhl\l; Do you ~emembe~ the kl·- .... - - .c 
i.....i.ci i... i..:::.: V...i.. your ~-Jew 

12 State proceeding? 

13 

14 

15 

I don't off the top of my head, but I can T:-!E WITNESS: 

find it for you. ~ mean they were there, too, so they may have 

it. I can find it. I just don't recall it off the top of my 

16 head. 

17 ,JUDGC: GOLDMAN: So what you're able to do is say that 

18 these posts were made ~he day of your hearing and the last one 

19 was made the day after? 

20 

21 

22 

23 

THE WITNESS: Yes. 

JUDGE GOLDMAN: You recall that? 

THE WITNESS: Yes. 

JUDGE GOL)MAN: Okay. 

24 BY MS. NOTO: 

25 Q. Prior to the start o:f that union campaign, had you ever 
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1 been disciplined at Cayuga Medical Center? 

2 

3 

A. 

Q. 

No. 

I'd like to direct your attention to June 26, 2015. no 

197 

4 you remember working Lhat -- do you remember what happened that 

5 day·) 

6 

7 

8 

A. 

Q. 

A. 

Yes. 

What happened? 

It was a very busy day in the ICU. We were short staffed. 

9 I had pcil.i.8nl::; t11y::;c::lf. Uf.)t.:urni.n(,J c;hifts were short also. 

10 Previous shifts had been short. lt was a busy time of year. 

11 Q. You said that you had patients, yourself. What was your 

12 role that day? 

13 

14 

A. 

Q. 

I was team leader, charge nurse. 

You had mentioned that there were holes in the schedule. 

15 Did you do anything about that? 

16 A. We cried multiple different things. Emails had been sent 

17 out prior, earlier in the week, phone calls earlier in the 

18 week, texts earlier in the week that continued through that 

19 day. 

20 Q. When you say continued through chat day, what did you do 

21 that day to help staffing? 

22 A. I made some phone calls to see if we could get some people 

23 to come in. 

24 JUDGE GOLDMAN: This is June 26th? 

25 BY 1":S. NOTO: 
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229 

1 MR. PASCUCCI: Alright. Thank you for the clarification. 

2 CONTINUED DIRECT EXAMINATION 

3 BY MS. NOTO: 

4 Q Who's patient -- I know we had heard on this recording --

5 who's patient needed to be transported? 

6 A 

7 Q 

8 A 

9 Q 

10 A 

Robert Styer's (ph). 

Who is he? 

He's one of the nurses that I work with. 

So what was the issue? 

The issue was that he had two patients that day, one of 

11 which was critically ill on multiple infusions that needed 15 

12 minute observation for titration. And in order to leave to 

13 take the second patient he had down for a test that could last 

14 for four hours, it wasn't feasible. 

15 

16 

Q 

A 

So what happened? 

So I had asked Joel if he could do it. Joel told me no. 

1 7 so I had to take the patient down. 

18 

19 

Q 

A 

How did you know that Robert had this issue? 

He came to me and told me that he had asked Joel to do it. 

20 Joel had told him no. So then I went on Robert's behalf to ask 

21 again. 

22 Q And also on this recording there was a conversation about 

23 in this meeting there was a conversation about his making a 

24 phone call. What was that about? 

25 A Joel making a phone call? 
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1 A 

2 Q 

Yes. 

So I had -- since he was not able to take the patient, 

3 enter the orders or watch our other patients, while I went to 

230 

4 the testing, I asked him to please find a ward clerk, which is 

5 basically a unit secretary, to answer the eight -- to enter the 

6 eight pages of orders on the new admissions that were coming, 

7 because to expect the nurse who is getting this critically ill 

8 patient to be able to do both in unrc~lictic. 

9 Q 

10 call? 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

So where were you standing when he was making this phone 

I was standing in the doorway to the kitchen. 

And where was he standing? 

He was standing at the desk counter. 

And where's the desk counter? 

In the back hallway. 

Did you -- is there anything that could help you 

17 demonstrate the distance between you and him --

18 A 

19 Q 

20 A 

21 

22 Q 

I took 

for the Court? 

a picture of the back hallway. 

(General Counsel's GC-26 identified) 

If I show you a copy of that picture would you be able to 

23 identify it for us? 

24 A 

25 Q 

I would. 

What did you take that picture on? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 - 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A On my phone. 

Q And how was it maintained? 

A On my phone. 

MS. NOTO: The picture was taken November 4th. 

MR. PASCUCCI: Thank you. Oh, let's put that on the 

record. 

231 

MS. NOTO: The picture was taken November 4th according to 

the phone --

JUDGE GOLDMAN: These are fixed walls. So the date is 

less important. Okay. Go ahead. 

BY MS. NOTO: 

Q Ms. Marshall, looking at the exhibit I handed you labeled 

GC exhibit 26, where were you standing in that picture? 

A I personally am not in the picture. But I would have been 

where the woman is the doorway. 

Q And what about Joel? Where would Joel have been? 

A He would have been where the woman was standing on the 

phone. 

Q Okay. And who are those two people in the picture? 

A One is a nurse that I work with. The other was a 

housekeeper. 

Q And where were you standing when you took this picture? 

A At the end of the hallway. 

MS. NOTO: Your Honor, I move to admit -- offer GC exhibit 

26. 
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1 

2 

3 

4 

5 

6 

7 

0 

9 

10 

11 

12 

13 
~" 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

,1"TJDGE GOLDMAN: Okay. 

CONTINUED DIRECT EXAMINATION 

BY MS. NOTO: 

234 

Q Just one more thing about this. Can you describe Joel's 

build for the Court? His physical build. 

A Joel was large. He was over six foot tall. He was 

athletically built. Did many different kinds of triathlons, 

Spartan type races. 

Q And how tall are you? 

A Four-11. 

Q And I know at the end of that recording Linda mentioned 

that there would be a follow up meeting. Was there a follow 

meeting to this? 

A Yes, there was. 

Q Do you remember about -- I'd like to direct you -- do you 

remember about when that happened? 

A I believe it was few days later. 

Q And what happened on that day? 

A She called me back down into her office. 

Q Why? 

A To discuss the results of her investigation. 

Q Did you record that meeting? 

A I did. 

Q Who was present for that meeting? 

A Myself and Linda Crumb. 
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(' 

-

1 Q I would like to direct your attention to when Sandra 

2 Beasley became the interim director. Did you meet her on her 

3 first day? 

I did not. I was on vacation. 

So when did you meet her? 

About a week after she had been there. 

237 

4 A 

5 Q 

6 A 

7 Q Can you remember the first interaction that you had with 

8 her? 

9 A I can. I had come in about 6:30 in the morning to get 

10 charge report. And I was sitting in the back hallway getting 

11 report from Scott Goldsmith (ph). 

12 Q 

13 A 

So what happened? 

Sandra came in, introduced herself, we shook hands and I 

14 continued with my morning report with Scott. 

15 Q Did you at any time, during this first interaction with 

16 her, give her the middle finger? 

17 A 

18 Q 

19 A 

20 Q 

21 A 

I did not. 

Did you talk to her again later that morning? 

I did. 

What happened at that point? 

She had asked me to please come find her to go to the bed 

22 meeting at 8: 30. 

23 Q 

24 A 

What's bed meeting? 

Bed meeting is something that occurs twice a day on my 

25 shift at 8:30 and 2:00 O'clock in the afternoon. It's 
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1 basically where all the charge nurses meet down in the PMRU 

2 conference room and we discuss the staffing issue and patient 

3 movement throughout the hospital for the day. 

4 Q 

5 A 

6 Q 

7 A 

Is that 8:30 a.m.? 

Yes. 

And 2:30 p.m.? 

2:00 p.m. 

238 

8 Q 2:00 v.m. Is bed meeting held -- how often is bed meeting 

9 held? 

10 A 

11 Q 

12 A 

13 Q 

14 A 

Twice on a day shift, twice on a night shift. 

Is it every day? 

Yes. 

So what happened? 

So about 8:25 I realized I needed to get ready to head 

15 downstairs. I looked in her office. 

16 hallway. 

I looked in the back 

17 I couldn't find her. So I didn't want to be late. So I 

18 left for bed meeting. 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

Did she ever arrive at bed meeting? 

She did. 

Who was with her when she arrived? 

Nobody. 

So what happened after bed meeting? 

After bed meeting we were leaving walking back up to ICU. 

25 She told me she was upset that I had not gone to find her to 
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239 

1 take her with me. I said I looked for you. I didn't see you. 

2 So I knew you'd been here before. You'd been brought 

3 there before. You knew what time it was held every day. I 

4 didn't want to be late, so I went ahead and went without you. 

5 Q 

6 A 

How did you know that she had been brought there before? 

On her first day Linda personally escorted her there and 

7 she had gone multiple days with the charge nurses. 

8 

9 

Q 

A 

Did anything else happen that day? 

Yes. Later that day she asked me to go with her into the 

10 small conference room, which I had been in prior. And in the 

11 conference room was Kansas Underwood. 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

Who's Kansas Underwood? 

She's the director of the fourth floor. 

Were you expecting to be called into a meeting? 

I wasn't. 

Did you get a chance to record that meeting? 

I didn't. 

So what happened at that meeting? 

At that meeting she sat me down with herself and Kansas 

20 and basically explained how she was very upset that I didn't 

21 take her to the bed meeting. That she didn't feel I was 

22 friendly enough when we first met that morning. And that she 

23 was upset with how our interaction had gone. 

24 

25 

Q 

A 

What did you say? 

I said I don't think this has anything to do about a bed 
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240 

1 meeting or our interaction. I said I think I know what this is 

2 about. 

3 Q 

4 A 

5 Q 

6 A 

And then what happened? 

And she said well, this has nothing to do with the Union. 

And what did you say? 

I said I wasn't the one who mentioned union. You 

7 mentioned union. I said I can't talk to you about that. This 

8 meeting is over. And I got up and left. 

9 Q 

10 A 

11 Q 

12 A 

Were you eventually disciplined? 

Yes. 

When did that happen? 

That happened a couple days later. The next time she and 

13 I worked together. 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 for? 

20 A 

Did you work in between? 

One day, but it was a weekend, so she wasn't there. 

And who do you mean by she? 

Sandra. 

So who attended the next meeting that you were present 

The next meeting was myself, Sandra, Linda and a sociaJ. 

21 worker Kim Paquyn. 

22 Q 

23 A 

How did a social worker become involved? 

Because when Sandra asked me the next day to come with her 

24 to a meeting in Linda Crumb's office, I was very uncomfortable. 

25 I wasn't sure what was going to happen. And I wanted somebody 
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276 

1 A Yes. 

2 Q Okay. With respect to the cafeteria, my understanding of 

3 your testimony is that the very first time that you set up a 

4 table in the cafeteria near the front entrance -- first of all, 

5 is the cafeteria a place where people -- where employees go to 

6 have meal -- during their meal periods to have food? 

7 A Yes. 

8 Q Okay. And you positioned yourselt at the entrance and you 

9 used one of the tables that people would otherwise be able to 

10 cat at, correct? 

11 A Yes. 

12 Q Okay. And you put union material on that table, and you 

13 sat there and you engaged in maybe what's known as tabling? 

14 A 

15 Q 

16 A 

17 Q 

Yes. 

Soliciting employees to support the Union, etc., correct? 

Yes. 

Okay. And it's my understanding, correct me if I'm wrong, 

18 that you've testified that the very first time you did that Mr. 

19 Pedersen was having lunch and he said he didn't think you 

20 should do that. You should -- that that wasn't permissible. 

21 Do your recall that? 

22 

23 

A 

Q 

I do. 

Okay. And I think you testified that you were about 

24 you -- were you on a 30 minute meal period at that point? 

25 A Yes. 
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277 

Q I think you testified you had been there about 20 minutes 

before Mr. Pedersen said anything? 

A Approximately. 

Q And he said that as he was leaving, after he had finished 

eating his lunch? 

A Yes. 

Q Okay. 

A I don't think he could see me from where he was sitting to 

eat. 

Q Okay. Well, he came in the -- through the main entrance, 

right? I mean --

A He was there before I came in. 

Q Okay. So -- and at that point you left, right? 

A After he told me to leave, yes. 

Q Okay. And then after that very first time, did you make 

any subsequent attempts to engage in tabling at the cafeteria? 

A After that, yes. 

Q Okay. How soon after that? 

A I honestly can't tell you. 

Q Well, to the best of your recollection. 

A I tabled multiple times. 

Q I know that. But I'm asking you how soon after that first 

time do you think you did it? 

A I honestly can't recall. 

Q Well, would it be six months? Would it be one month? 
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1 A 

2 Q 

3 A 

I can't recall. I can't givP. yon an exact --

Well --

time. 

278 

4 Q I'm not asking for an exact time. So just listen to my 

5 question. Would it have been as long as a month, or a week or 

6 shorter? 

7 A It was in within I would say at least maybe a month. 

8 Within that - -

9 Q So your testifying that you didn't make any further 

10 attempts to table for a month, after that first time? 

11 A 

12 

13 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

23 

Q 

A 

Q 

It's possible. I 

I'm not asking 

What I'm --

-- you what's possible 

THE WITNESS: OkRy. 

MS. NOTO: Objection, Your Honor. 

JUDGE GOLDMAN: Yeah. 

THE WITNESS: What I'd like to say is that I don't -

JUDGE GOLDMAN: Hold --

THE WITNESS: -- remember the exact 

JUDGE GOLDMAN: Yeah. When --

THE WITNESS: Sorry. 

JUDGE GOLDMAN: -- there's objection -- I mean the witness 

24 has made clear she doesn't remember. So she gives you --

25 MR. PASCUCCI: I'm trying to get an estimate, Judge. 
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1 

2 

,JUDGE GOLDMAN: Yeah, go ahead. 

MR. PASCUCCI: -- I believe happened. 

JUDGE GOLDMAN: Why don't we move forward? 

280 

3 

4 MR. PASCUCCI: Okay. So when you say you did it multiple 

5 times after that, how many times do you think you did it? 

6 THE WITNESS: I don't want to give an exact number --

7 CONTINUED CROSS EXAMINATION 

8 BY MR. PASCUCCI : 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

Ei Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

I'm not asking 

-- because I -

Okay. 

-- don't know. I don't want 

Would it be more than 10? 

-- to be nailed to something that -

Would it be more than 10? 

It could be more than 10. 

Would it be more than 20? 

I don't believe so. 

Okay. Somewhere between 10 and 20, is that correct? 

Possibly. 

Okay. And on any of those occasions did Mr. Pedersen or 

22 anyone else from management tell you that you were not 

23 permitted to do that? 

24 A 

25 Q 

Did he tell us again we could not? 

Yeah. The question was -- we've just established that the 
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28l 

l first time he said that. And then after that we've established 

2 that you did it somewhere between lO and 20 times after that. 

3 And my question was at any point in time, after that first 

4 time, did Mr. Pedersen or any other member of management tell 

5 you that you were not permitted to engage in tabling in the 

6 cafeteria? 

7 A 

8 Q 

9 

10 

11 

Nobody didn't tell us we could either. 

That wasn't my question though was it? 

JUDGE GOLDMAN: Yeah. Just answer the question -

THE WITNESS: No. 

JUDGE GOLDMAN: The answer --

12 BY MR. PASCUCCI: 

13 

14 

lS 

16 

Q So the --

JUDGE GOLDMAN: is no. 

MR. PASCUCCI: answer is no, right? 

THE WITNESS: (No audible answer) 

17 BY MR. PASCUCCI: 

18 Q 

19 A 

20 Q 

You can't -- the nodding -

No. 

Okay. Thank you. Well, actually that's going to look 

21 like the answer is no, right? And then she said no. So --

22 

23 

24 

25 

JUDGE GOLDMAN: Well --

THE WITNESS: The answer is no. 

JUDGE GOLDMAN: Ask the question again. 

MR. PASCUCCI: Okay. 
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282 

,TUDGE GOLDMAN: I thought it was clearer to everyone here. 

2 MR. PASCUCCI: I know. So the question was whether Mr. 

3 Pedersen or any other member of management, after that first 

4 occasion, ever told you that you couldn't -- you would not be 

5 permitted to engage in tabling at the cafeteria? 

6 THE WITNESS: No. 

7 BY MR. PASCUCCI: 

8 Q Okay. And then are you the only person who engaged in 

9 tabling at the cafeteria? 

10 A 

11 Q 

12 A 

13 Q 

No. 

On behalf of the Union? 

No. 

Okay. Do you know how many of your coworkers also were 

14 involved in that? 

1 r:; M,my of t-.h<:m. 

16 Q Okay. Many coworkers. And did this continue for a period 

17 for several months or has this continued for a period of 

18 several months? 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

We haven't done it in a long time. 

Well, when did you stop doing it? 

In the summer, I believe. 

Last summer? 

We haven't done a whole lot of it since late last summer. 

Late last summer. Okay. So did any of your -- the -- I -

25 - there was testimony about a second occasion, which was a 
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283 

1 couple -- a day or two after the first occasion 

2 

3 

A 

Q 

4 Scott 

5 

6 

A 

Q 

7 A 

8 Q 

Uh-huh. 

where it wasn't yourself, but it was a coworker named 

Correct. 

-- Marsland. You're aware of that situation? 

Yes. 

Other than the situation that you experienced on the first 

9 occasion and the situation that you may be aware of --

10 

11 

A 

Q 

Yes. 

-- with Mr. Marsland, are you aware of any other instance 

12 where you -- where any of your coworkers, who were tabling in 

13 the cafeteria on behalf of the Union, were told not to do that 

14 

15 A 

16 Q 

17 A 

18 

19 

No. 

-- or to leave? 

No. 

JUDGE GOLDMAN: Well, let him finish. 

THE WITNESS: Oh. 

2 0 BY MR. PASCUCCI : 

21 

22 

23 

24 

25 

Q Okay. 

JUDGE GOLDMAN: I think -- well, I think -

THE WITNESS: Sorry. 

JUDGE GOLDMAN: it's clear 

MR. PASCUCCI: Did you get -- I mean, yeah, we were trying 
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284 

J you were answering before I fjnjshed the quest.ion. 

THE WITNESS: Oh. 2 

3 MR. PASCUCCI: That's the problem. And the transcript can 

4 get confusing. So the question -- I'll do it one more time. 

5 The question was are you aware, other than the first instance 

6 with yourself and the instance shortly thereafter with Mr. 

7 Marsden, are you aware of any instance in which employees who 

8 were tabling on behalf of the Union in the cafeteria were told 

9 that they should not be doing that? 

10 THE WITNESS: No. 

11 BY MR. PASCUCCI: 

12 Q Okay. And there was also testimony that Mr. Marsland, 

13 when he -- on that first occasion that he engaged in tabling, 

14 he pulled two tables together. So he was using two tables to 

1'.:. sprea.d out union li terat1.1re. 

16 

17 

MS. NOTO: Objection, Your Honor. 

MR. PASCUCCI: And my question is was that a set up that 

18 you used on subsequent occasions? 

19 

20 

21 

22 

JUDGE GOLDMAN: Hold on. What's the objection? 

MS. NOTO: Withdrawn. 

JUDGE GOLDMAN: Okay. Go ahead. You can answer. 

THE WITNESS: I don't specifically remember if I used two 

23 tables or not. 

24 BY MR. PASCUCCI: 

25 Q Okay. Because -- well, I'd like to know whether or not 
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1 you actually took up more table space on subsequent occasions 

2 than you may have on the first occasion? 

3 A I don't remember. 

285 

4 Q You don't remember. Okay. Do you know -- now, have you 

5 seen -- other than when you were engaged in tabling, have you 

6 seen when colleague -- coworkers who were tabling on behalf of 

7 the Union, were engaged in that activity? 

8 A 

9 Q 

10 A 

11 Q 

Not when I wasn't one of the people tabling. I -

So anytime 

didn't go when somebody else was. 

So anytime you ever saw any of that you were 

12 participating? 

13 

14 

A 

Q 

Yes. 

Okay. And none of those occasions you can't remember 

15 spreading out across two tables? 

16 A I don't recall that. 

17 Q Okay. Now, you testified about the fact -- and I'm not 

18 going to ask any specifics, but you testified about the fact 

19 that you solicited a lot of your coworkers to sign union 

20 authorization cards, right? 

21 A I spoke with them about it, yes. 

22 Q Right, right. And my only question on that is did -- at 

23 any point in time did any manager or supervisor ever interfere 

24 with your solicitation of coworkers to sign union authorization 

25 cards? 
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1 position. 

2 Q Alright. You're referring to the staff meeting when he 

3 told you about his background in military rescue operations, 

4 correct? 

5 A I'm talking about the staff meeting where he showed a 

6 sexually and violently explicit video. 

7 Q 

8 A 

Okay. Is that different from what I just asked you? 

Yes. 

290 

9 Q Okay. Isn't it true that in his first staff meeting, to 

10 introduce himself to the staff he talked about his background 

11 as a paramedic in the military? Is that true or not true? 

12 A I may not have been at that first staff meeting. I don't 

13 recall that. What I recall --

14 Q 

15 A 

16 Q 

17 

Well --

the one 

wasn't that what the video was about? 

MS. NOTO: Objection, the witness wasn't able to answer 

18 the question. 

19 

20 

21 

22 

23 can. 

24 

25 

MR. PASCUCCI: Excuse me? 

JUDGE GOLDMAN: Well --

MS. NOTO: The witness wasn't finished. 

JUDGE GOLDMAN: But she can try to answer that one if she 

THE WITNESS: So --

JUDGE GOLDMAN: So the question is 
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MR. PASCUCCI: Isn't that what the video was about? 1 

2 THE WITNESS: No. The video was a paratrooper war video 

3 to Marilyn Manson music that was sexually explicit. 

4 BY MR. PASCUCCI: 

5 

6 

7 

Q 

A 

Q 

Okay. But the video -- the images in the video -

Right. 

-- were military rescue operations -- paramedic first 

8 responder rescue operations, correct? 

9 

10 

11 

A 

Q 

A 

To me it looked like a war video. 

Okay. 

People running around with guns and jumping out of 

12 helicopters. 

13 Q And the people jumping out of helicopters were rescuing 

14 other people. Do you remember that part of it? 

15 

16 

A 

Q 

Not specifically. 

Okay. And Mr. Brown was explaining that, you know, he is 

17 he's been a dedicated healthcare professional interested in 

18 helping people, serving people, and that his proudest military 

19 record as a paramedic and some very extreme circumstances 

20 engaging in rescue activities. Do you remember any of that? 

21 

22 

23 

24 

A 

Q 

A 

Q 

Mostly I remember the video 

No, the question was do you remember any of that? 

Not really. 

No? Okay. So you really have no idea what the purpose of 

25 that video was, other than there was music to the video, which 
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1 was from youtube that Mr. Brown had not created that involved a 

2 Marilyn Manson song, who's a well known artist who uses 

3 profanity in his lyrics? 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

(No audible answer) 

You have to answer verbally. 

Yes. 

So the only thing you noticed was the music? 

Arid the video. 

Well, I keep trying to find out from you what it was about 

10 the video. If you remember 

11 A I personally found the video with the music, regardless of 

12 whether he paired it or not, he played it together and 

13 presented it as something that was his persona, and I found it, 

14 as well as other people, abhorrent. 

1 c:; Q Okay. So let me .:wk it thic wo.y. n.re you aware that, in 

16 order to introduce himself and talk about his background to the 

17 staff, he chose to show a video from youtube military rescue 

18 operations, yes or no? 

19 A I didn't view it as military rescue operations as much as 

20 a war video. 

21 Q 

22 A 

23 Q 

Okay. 

To me that's what it looked like. 

Alright. And it's undisputed that the video had -- it was 

24 to a song, to music by Marilyn Manson, correct? 

25 A Yes. 
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293 

1 Q Okay. Now, was there anything in the images in the video 

2 that was sexual in nature? 

3 

4 

A 

Q 

5 A 

6 Q 

7 A 

8 Q 

In the video was it sexual? 

In the images in the video. 

The images in the video were not sexual. The music was -

Right. 

that he played with. 

In other words there were lyrics that had some bad words 

9 in them, right? 

10 

11 

A 

Q 

Yes. 

Okay. And when he showed that, would you agree that when 

12 he showed that video he was trying to talk about his past 

13 experiences in the military and he was not trying to 

14 

15 

MS. NOTO: Objection. 

MR. PASCUCCI: Well, no, no. What do you mean objection? 

16 Let me finish the question. So excuse me. 

17 JUDGE GOLDMAN: She just didn't want to miss it. Go 

18 ahead. 

19 MR. PASCUCCI: Alright. I'll start over. Would you agree 

20 that the reason he was showing that video was to describe his 

21 background in the military, not to expose people to a -- maybe 

22 some offensive lyrics in a Marilyn Manson 

23 

24 

25 

MS. NOTO: Objection. 

MR. PASCUCCI: -- song? 

JUDGE GOLDMAN: Yeah. 
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1 

2 

3 

4 

5 

6 

MS. NOTO: Objection, speculation. 

JUDGE GOLDMAN: Sustained. 

MR. PASCUCCI: Okay. 

JUDGE GOLDMAN: She doesn't know what his -

MR. PASCUCCI: Well 

JUDGE GOLDMAN: -- motive was. 

7 BY MR. PASCUCCI: 

8 Q 

9 A 

10 Q 

Well, you were there for the presentation, right? 

Yes. 

And do you remember anything about what Mr. Brown said 

11 about why he was showing the video? 

12 A Honestly, after I saw the video, that's the main thing 

13 that stuck in my head. 

294 

14 Q Okay. So the only thing that ever stuck in your mind was 

15 some offensive words in a Marilyn Manson son~, correct? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

And the video. 

Which 

I --

-- did not have anything sexual in it? 

No, but it was a war depiction video, which I found not 

21 lovely to look at. 

22 Q 

23 A 

24 Q 

25 A 

And you didn't complain about that at the time, did you? 

Actually, I complained about it a few days later. 

Was it more like two weeks? 

It could have been a few weeks later. 
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1 A 

2 Q 

3 A 

4 Q 

298 

Not off the top of my head. 

Do you remember what month it was? 

I believe it may have been in April. 

Okay. And is it true that you filed a sexual harassment 

5 complaint against Mr. Brown with The New York State Division of 

6 Human Rights several months later? 

7 A 

8 Q 

9 A 

10 Q 

I don't believe it was several months later. 

Was it - - how long do you think it was? 

I couldn't I'd have to look at my paperwork from that. 

Well, I'm asking you, you have no recollection again? It 

11 might have been the next day? Is that what you're telling me? 

12 A I don't think it was the next day, but I don't remember 

13 the exact chronologic time order. 

14 

15 

16 

Q 

Q 

Does June 19th sound familiar? 

When I would have formally filed something? 

When you filed a complaint with The New York State 

17 Division of Human Rights accusing him of sexual harassment. 

18 Mr. Brown. 

19 

20 

A 

Q 

It could be, yes. 

Okay. For a meeting -- based on a meeting that happened 

21 in April? 

22 

23 

24 

25 

A 

Q 

Yes. 

Okay. Is there a reason why you waited so long? 

JUDGE GOLDMAN: Sustained 

MR. PASCUCCI: Why? 
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r 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUDGE GOLDMAN: What's the relevance? 

MR. PASCUCCI: Well, the relevance is she testified -

there's -- it's very relevant, because when she -- she made a 

big point of saying that Mr. Brown threatened -- after asking 

her to back off, and stop violating his personal space, and 

stop coming into his office, after he had asked her to leave, 

and she kept coming in, that he then threatened to throw her 

out by security. And this was after she had filed the sexual 

harassment complaint 

JUDGE GOLDMAN: Yeah, but 

MR. PASCUCCI: -- against him, actually twice, which we 

haven't gotten to yet, but I'm getting to that. 

299 

JUDGE GOLDMAN: Yeah, but her motives in filing the suit, 

I mean what are you arguing? What -- I don't see the relevance 

of why she waited to file this suit or this complaint with the 

state. 

MR. PASCUCCI: You know what? I'll withdraw that part of 

it. 

BY MR. PASCUCCI: 

Q So you ended up filing two complaints with The New York 

State Human Rights Division against Mr. Brown for alleged 

sexual harassment, correct? 

A I filed one and then I think I -- they asked -- they sent 

me a letter and said do you have anything else to add? Has 

anything else happened in the mean time? And I sent them 
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300 

another. 

So you filed two, right? 

1 

2 

3 

Q 

A I sent them two different. One was a file and then I had 

4 a follow up --

5 Q 

6 A 

7 Q 

You made two --

-- to that filing. 

You made two complaints to the Human Rights Division, 

s · correct? 

9 A Okay. I guess they would have -- I don't know it they're 

10 two separate or if they're -- one was considered a follow up to 

ll the first one I did. 

12 

13 

Q 

A 

Okay. And both 

I didn't go through an attorney. I just did it myself on 

14 the computer. 

15 Q Okay. And both of those complaints were found by the 

16 Human Rights Division to unfounded, correct? 

17 A 

18 

19 

20 

Yes. 

MS. NOTO: Objection, relevance. 

JUDGE GOLDMAN: Well, I'll allow it. 

MR. PASCUCCI: Okay. 

21 BY MR. PASCUCCI: 

22 

23 

24 

Q 

A 

Q 

So the answer is yes? 

That's what they found. 

Okay. And is it true that the Medical Center, when you 

25 made those allegations against Mr. Brown, conducted a prompt 
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# 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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20 

21 

22 

23 

24 

25 

309 

A The team leader, the director and the charge nurse. 

Q I'm asking about the team leader. I haven't asked about 

the others. I'm asking whether the team leader has 

responsibility to try to secure additional staffing, in a 

situation like that? 

A We try, yes. 

Q Okay. And you were team leader on June 26th, right? 

A Yes. 

Q Okay. And so is it true that Mr. Brown asked you to make 

calls, because of the -- there was an incoming critical 

patient, there wasn't adequate staff, to see if you could get 

other nurses to come in? 

A Yes, and I did do that. 

Q Okay. No. So the answer is yes, right? 

A Yes. 

Q He did ask you to do that, right? 

A (No audible answer) 

Q And did you tell him that you had already made calls and 

nobody was willing to come in? 

A I did tell him that. 

Q Okay. And were you referring to the fact that you had 

made calls the previous day? 

A Not at -- I told him I had done that yesterday and I had 

done it that day also. 

Q Okay. Did you say that to him? 
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1 A 

2 Q 

3 A 

Q 

A 

Yes, and I had -

Right. 

Well, something 

Well, wait. That's just a yes. Okay. 

Yes. 

363 

4 

5 

6 Q Okay. So she asked you to make phone calls to try to help 

7 get staff 

8 

9 

A 

Q 

Yes. 

for the weekend, right? And you were team leader at 

10 the time and charge nurse --

11 

12 

A 

Q 

Yes. 

-- right? Okay. So you didn't do that though, right? 

13 You then said Crystal Root was responsible for that and you 

14 told Root to go talk to Beasley. Is that correct? 

15 

16 

A 

Q 

No, I had made phone calls. 

No, no. That's not the question. When Beasley asked you 

17 to make phone calls, was your response to not make phone calls, 

18 but to tell Crystal Root to go talk to Beasley about the holes? 

19 A I did tell Crystal to go talk to Sandra about the holes, 

20 because I had already made calls and had nobody who was willing 

21 to come in. There was nothing more I could do. 

22 

23 

Q 

A 

And the calls you had made were the previous day, correct? 

No, I had made some that morning too. This is a 

24 continuous thing with these phone calls. 

25 Q Alright. Well, let's look at paragraph five of your 
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1 September 22nd affidavit. 

2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

I had made them the day before 

Okay. I'm just going to --

-- and I made --

I just want to 

-- them again. 

I just want to review what you said in your affidavit 

364 

8 about this. I was -- alright. I'm reading on the very bottom 

9 of page two. "I was charge that day. I told her I was 

10 wait a minute. Let me start at the front, so it'll be we'll 

11 understand the context. "Another nurse, Crystal Root, is in 

12 charge of managing the schedule and putting it on the 

13 timesheet." 

14 

15 

A 

Q 

Uh-huh. 

Oko.y. But you were charge nurce. She wasn't charge 

16 nurse, right? 

17 A She was charge nurse. 

18 Q Okay. "At around 10:00 a.m. Crystal pointed out to me 

19 that there were holes in the weekend schedule, because there 

20 was not enough staff. I was charge that day. I told her I was 

21 well aware of it, that Sandra was well aware of it, because 

22 Christine Monacheli (ph) pointed it out. People had already 

23 been called, and asked to see if they would switch and pick up 

24 another shift. 

25 In fact, I had called and talked to several people and no 
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3 

4 

5 

6 

7 

8 
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10 
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13 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

365 

one was interested. I told Crystal to bring the schedule to 

Sandra and there was any anything else I could do. That was 

the end of the conversation." The calls you had made were the 

day before, correct? 

A And I had made some that morning too. There was nothing -

Q But you didn't tell Ms. Beasley that you made calls that 

day, did you? 

A I didn't bring her back the schedule. Crystal did. 

Q Right. But she asked you to -- but Ms. Beasley, who was 

your brand new supervisor, that same day that you left without 

going to bed meeting with her, when you asked her -- when she 

asked you to make calls, you --

A I --

Q -- didn't tell her that you had already made calls that 

day. You simply went to Crystal and told Crystal --

A No Crystal 

Q to talk Beasley 

A came to me. 

Q Wait a minute. Let me finish the question. You simply 

went to Crystal and told Crystal to go talk to Beasley about 

the holes 

A Yes. 

Q -- right? 

A Because I had already made calls and I --
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Okay. 

-- couldn't do anything else. 

But you didn't say that to Beasley, did you? 

Crystal went to her. 

366 

1 Q 

2 A 

3 Q 

4 A 

5 

6 

JUDGE GOLDMAN: Do you recall what you said to Beasley? 

MR. PASCUCCI: That's not the question though, Judge. I 

7 mean 

8 

9 

JUDGE GOLDMAN: Well --

MR. PASCUCCI: I mean I think she's acknowledging, 

10 although she's dancing around it. 

11 

12 

J.UDGE GOLDMAN: Well 

MR. PASCUCCI: But I think she's acknowledging that she 

13 did not tell Beasley 

14 

15 

16 

17 

18 

19 

20 

JUDGE GOLDMAN: Okay. 

MR. PASCUCCI: -- that she had already 

JUDGE GOLDMAN: First of all --

MR. PASCUCCI: -- made calls. 

JUDGE GOLDMAN: -- that out of order. 

MR. PASCUCCI: I apologize. 

JUDGE GOLDMAN: And you've cross examined very closely. 

21 And, you know, I'll weigh what these discrepancies amount to. 

22 But I asked her what she said to Beasley. 

23 

24 

MR. PASCUCCI: I apologize. 

JUDGE GOLDMAN: And I think that if she answers that it 

25 will sort of answer your question too. 
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367 

MR. PASCUCCI: Okay. 1 

2 

3 

4 

JUDGE GOLDMAN: It'll tell what she didn't say to Beasley. 

MR. PASCUCCI: Thank you. 

JUDGE GOLDMAN: So what did you say to Ms. Beasley when 

5 she made this staffing request to you? 

6 THE WITNESS: I had told her I had already made calls and 

7 I was not able to get anybody else to come in. And she asked 

8 me to make them again and I did. 

9 JUDGE GOLDMAN: Okay. 

10 CONTINUED CROSS EXAMINATION 

11 BY MR. PASCUCCI: 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

You're testifying you said that to Beasley? 

Yes. 

Even though it doesn't say that in your affidavit? 

I'm pretty sure it does. 

"I told Crystal to bring the schedule to Sandra and there 

17 was nothing else I could do. That was the end of that 

18 conversation." 

19 A Well, there's either more in that affidavit or in the last 

2 0 transcript. 

21 Q Was Ms. Beasley upset about the bed meeting situation and 

22 the -- what she regarding as you being unhelpful, with respect 

23 to filling the holes in the schedule? Did she tell you that 

24 she was upset about those two things? 

25 A Yes. 
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1 

2 

3 

MS. NOTO: Your Honor, if I may? 

JUDGE GOLDMAN: Sure. You may. 

MS. NOTO: Documents that are turned over, during the 

373 

4 course of an investigation, aren't automatically an entitlement 

5 to opposing counsel to review. 

6 

7 

JUDGE GOLDMAN: I understand that. 

MR. PASCUCCI: I didn't say they were automatically an 

8 entitlement. 

9 

10 

JUDGE GOLDMAN: But he's asking for them now. 

MR. PASCUCCI: Because the witness gave testimony about 

11 what he allegedly said to her in those meetings. And there's -

12 - she has contemporaneous notes from those meetings that we are 

13 now requesting, since we just learned today that they exist. 

14 

15 

16 

JUDGE GOLDMAN: I mean he could subpoena them now. 

MS. NOTO: He can subpoena them now. 

MR. PASCUCCI: Then if that's what we have to do, I guess 

17 that's what we have to do. 

18 

19 

JUDGE GOLDMAN: I mean is that what we have to do? 

MS. NOTO: I don't even know that I I don't even know 

20 the last time I saw those. 

21 

22 

23 

JUDGE GOLDMAN: I mean then I'd have to say -

MS. NOTO: I mean my --

JUDGE GOLDMAN: -- it's too late to subpoena them, but I 

24 mean after all if she's turned over a statement and there's 

25 notes of a meeting that she --
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374 

MS. NOTO: But those statements aren't Jencks statements, 

Your Honor. 

JUDGE GOLDMAN: I'm not saying you did anything wrong. 

That's -- I mean --

MR. PASCUCCI: Nor am I. 

JUDGE GOLDMAN: I understand your position they're not 

Jencks. I -- he's not even saying that. 

MR. PASCUCCI: No. I'd like to try to get to the 

evidenc.:e. Thc1.L'1;; c1.ll. 

MS. NOTO: Your Honor, I don't know that I am actual -- I 

feel -- I wouldn't feel comfortable making a position on behalf 

of the Board, with respect to something that was turned over in 

an investigation. I would prefer, if we're al.low it --

JUDGE GOLDMAN: It's on her phone. 

MS. NOTO: Oh, I understand that, Your Honor. I 

understand that, Your Honor. 

JUDGE GOLDMAN: I mean 

MS. NOTO: But this was something that was turned over in 

the course of the investigation. The reason he knows it was 

available to the Board is because it was turned over, during 

the course of a Board investigation. Those investigations are 

confidential and I don't --

MR. PASCUCCI: And because the witness just admitted it. 

I just asked her before it 

JUDGE GOLDMAN: Yeah 
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MR. PASCUCCI: -- got to this. 

JUDGE GOLDMAN: Let's let me -- I'm going to reserve 

ruling on that. I'm going to take a look at some authorities. 

MR. PASCUCCI: Okay. 

JUDGE GOLDMAN: I'm not 

MR. PASCUCCI: Okay. 

JUDGE GOLDMAN: Do you have anything else? 

MR. PASCUCCI: Yes. 

JUDGE GOLDMAN: You're going to be here tomorrow, right? 

MS. NOTO: She's sequestered. She hasn't been attending. 

THE WITNESS: I -- only if I'm here --

MS. NOTO: I mean she's in town. She's not --

JUDGE GOLDMAN: Yeah. Okay. 

MS. NOTO: -- leaving the area. 

JUDGE GOLDMAN: Well, we can then we can -- I'd be -- I 

want to review the authorities. I think it's --

MR. PASCUCCI: Okay. 

JUDGE GOLDMAN: I hear your arguments and 

MR. PASCUCCI: So I think it's clear, but just to be -- to 

confirm my understanding, I'll continue my cross, but I'll 

reserve the opportunity to revisit this if and when --

JUDGE GOLDMAN: Ms. Noto, you will make her available if I 

-- I mean I guess you can oppose it, but if the notes end up 

being produced --

MR. PASCUCCI: Right. 
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381 

1 A He walked by and said what we were talking about was 

2 inappropriate. 

3 Q Well, were you on the -- were any of you supposed to be on 

4 the clock at that point? 

5 

6 

7 

8 

A 

Q 

A 

Q 

We were at work, yes. 

You were supposed to be working? 

(No audible answer) 

Did he tell you that you weren't supposed to be discussing 

9 wages -- your wages? 

10 

11 

A 

Q 

He said what we were talking about was inappropriate. 

Right, but you testified that what you were talking about 

12 was your wages. 

13 JUDGE GOLDMAN: You asked her what he -- whether he said 

14 something and she told you what he said. 

15 MR. PASCUCCI: I know. And it's in relation to what they 

16 were talking about. I'm just trying to get that out. It's 

17 hard to get things out sometimes. I'm trying to get out the 

18 fact that when you claim that Mr. Pedersen said that, what you 

19 and the other nurse were talking about was your salaries, 

20 correct? 

21 THE WITNESS: We were talking about our salaries and he 

22 said that was inappropriate. 

23 BY MR. PASCUCCI: 

24 Q Okay. And so what you're alleging is that you've been 

25 told my management that you are not allowed to talk about your 
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1 salaries, correct? 

2 

3 

1 

MS. NOTO: Objection, Your Honor. 

JUDGE GOLDMAN: Yeah. Sustained. 

MR. PASCUCCI: Alright. 

5 BY MR. PASCUCCI : 

6 Q Are you -- is it -- are you saying that there was a 

382 

7 general rule that nurses or any other staff were not allowed to 

8 talk about their salaries? 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

I don't like the rule. Can you -

Okay. 

rcphr::ine it? 

A general policy? 

A general asking that we weren't allowed to, yes. 

No, was there a general instruction let's say that you 

15 were to not -- not to talk about your wages? 

16 A Yes. 

17 Q Okay. It says in your affidavit to the Board that within 

18 the past six months, but no dates provided, Pedersen said that 

19 you're not supposed to talk about your wages. 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

So do you have any idea when that happened? 

When he said it was inappropriate. 

When? Like when on the calendar? 

I would say it was fall of 2015 to early winter '16. 

Okay. But do you know when it was? 
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1 

2 

3 

MS. NOTO: Objection, Your Honor. 

MR. PASCUCCI: You don't know the date, correct? 

THE WITNESS: I don't know the date. 

4 BY MR. PASCUCCI: 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

Do you know the month? 

No. 

Okay. Do you know the year? 

Not specifically. I think -

Okay. 

-- it could have bridged or spanned a time. 

Alright. You also -- and you also testified that your 

12 prior director 

13 A Sean Newvine. 

14 Q ICU director Sean Newvine said something like that, 

15 correct? 

Yes. 

383 

16 A 

17 Q Okay. And that would have been -- that had to have been 

18 sometime in early 2015 at the very latest, correct? 

19 A 

20 Q 

21 

22 

23 

24 

He was let go in April of '15. 

Right 

JUDGE GOLDMAN: So it was before that? 

THE WITNESS: It was before that. 

JUDGE GOLDMAN: Okay. 

MR. PASCUCCI: Do you know when he said that or when 

25 you' re saying he said that? 
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JUDGE GOLDMAN: -- then she'll come back. 

MR. PASCUCCI: Okay, thank you. 

MS. NOTO: And that examination would be to the notes. 

MR. PASCUCCI: Right. 

JUDGE GOLDMAN: Yeah. 

376 

1 

2 

3 

4 

5 

6 MS. NOTO: With a limitation to the notes. Like I don't 

7 really --

8 

9 

10 

11 

MR. PASCUCCI: I have no problem with that. 

JUDGE GOLDMAN: Yec:1.h. Oh.ct.y . 

MS. NOTO: Okay. 

JUDGE GOLDMAN: Let's not invent problems. We've got 

12 enough. 

13 

14 

MS. NOTO: I just wanted to make it clear. 

JUDGE GOLDMAN: Okay. Yeah. I understand. 

15 CONTINUED CROSS EXAMINATION 

16 BY MR. PASCUCCI: 

17 Q I believe you had testified earlier about a meeting you 

18 attended with management where you wanted a coworker, a nurse 

19 to accompany you and someone suggested Mr. Pedersen. Remember 

20 that testimony? 

21 A 

22 Q 

23 

24 

25 

(No audible answer) 

And then you said -

COURT REPORTER: Yes? 

MS. NOTO: Is that a yes? 

THE WITNESS: Yes. I'm sorry. Yes. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 .-
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

417 

elevator. I was headed downstairs to get a cup of coffee, and 

I had just walked out the ICU doors, and Jackie Barr, who is 

patient relations, was standing at the elevator and looked and 

saw my poster, took the tack out, folded it up and put it in 

her hand. I said to her, Jackie, you can't take that down. 

She said this bulletin board is only for hospital 

sponsored events. And I said Jackie, salsa dancing is not a 

hospital event. So then she took the salsa dancing one down. 

And then she took the Jehovah's Witness card down. 

Q And you also, on cross examination, mentioned that Patty 

Florentino had done something, with respect to this flier 

issue. Can you talk about when that happened? 

A That happened the following day on Friday of last week. 

Q What happened? 

A Patty, the new director, went into the break room and 

pulled my flier down off the board in the break room, folded in 

half and slipped into the recycling bin. I went and got the 

recycling bin key, took it out, and brought it to her office 

and told her she couldn't take it down. 

Q I want to direct your attention to the instance where you 

were tabling in the cafeteria and you were approached by Alan 

Pedersen. Do you remember that? 

A Yes. 

Q You also testified on cross examination that you had 

tabled after that time. 
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428 

1 Q Are you aware that there's an active campaign at the 

2 hospital for a union? 

A Yes. 3 

4 Q Were you ever approached by a Member of Management about 

5 the Union? 

6 

7 

8 

A 

Q 

A 

Once, it was the Initial Interim Director Joel Brown. 

Can you explain to the Court what happened? 

Joel put a Bay Sign Up List on his door. He said that he 

9 wanted to have an individual meeting with the Staff. 

10 When I went to the meeting he asked me if I had -- if 

11 I knew about the Union Campaign. 

12 

13 

14 

And I said, "Yes." 

He asked me if I had been approached about it at work. 

And I said, "No." 

15 He asked me if I had felt pressured or bullied about 

16 the Union in any way. 

17 And I said, "No." 

18 He wanted to make sure that I was aware that if you 

19 sign a card for the Union that you're actually advocating to 

20 bring the vote in for the Union. 

21 

22 

And I said, "Yes, I was aware of that." 

And then he just kind of did a little -- you know --

23 he said, "The Union is not what you think that it is. It's a 

24 business. They're here to make money, just like every other 

25 business. They're not -- someone from the Union is not going to 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 110 of 618



JA-102

1 

2 

3 

4 

5 

6 

7 

JUDGE GOLDMAN: Thank you -- your witness. 

MR. PASCUCCI: May I request to see the affidavit? 

MS. NOTO: Yes. 

MR. PASCUCCI: May I have about 10 minutes? 

JUDGE GOLDMAN: Off the record; 10:10:17 a.m. 

(Discussion off the record.) 

JUDGE GOLDMAN: On the record; 10:14:09 a.m. 

8 CROSS EXAMINATION 

9 BY MR. PASCUCCI: 

Ms. Ellis. 

Hi. 

432 

10 Q 

11 A 

12 Q My name is Ray Pascucci. I'm an Attorney for the Medical 

13 Center. I just have a couple of questions. 

14 A 

15 Q 

Okay. 

This meeting that took place with Mr. Brown, did you make 

16 any notes at the time or any statements? 

17 A 

18 Q 

19 A 

20 Q 

Statements? 

Statements about what transpired at that meeting? 

No. 

Did you talk to anyone else in Management about the 

21 contents of that meeting? 

22 A 

23 Q 

24 A 

25 Q 

No. 

Do you recall giving an Affidavit to the Board about this? 

Yes. 

And that was very recent. Wasn't it like last week? 
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1 Q And about how long had Sandra been there before Ann got 

2 demoted? 

3 

4 

5 

A 

Q 

A 

Approximately two weeks. 

How did you first get involved with the Union? 

I was approached by one of the Nurses in the Emergency 

6 Department, who asked for some of my time to explain sort of 

7 movement to push forward with trying to get the Union into 

8 Cayuga Medical Center. 

443 

9 Were there any specitic concerns that you discussed with 

10 your colleagues that you thought that a Union might resolve? 

11 A 

12 Q 

13 A 

Yes. 

What concerns were those? 

Specifically staffing, mainly Nurses, 0nd the Nurse to 

14 Patient ratio. 

15 0 

16 A 

Can you explain what your staffing concerns are or were? 

Yes, we frequently almost always chronically function with 

17 not enough Nurses to the Patient ratio. 

18 

19 

Q 

A 

And how are schedules in the ICU created? 

For quite some time we have done self-scheduling, there's 

20 a template that gets posted for a certain period of time and 

21 Nurses are able to sort of write their requests in for the days 

22 and the shifts that they wish to work. And then ultimately that 

23 sort of gets filled to the best that it can with that and 

24 perhaps Per Diem Nurses or other sort of situations, then that 

25 schedule gets posted in its finality. 
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444 

1 Q And who posts the schedule in its final form? Who approves 

2 it? 

3 

4 

A 

Q 

The Unit Director. 

Are the schedules, based on your observation, ever filled 

5 out completely filled in? 

6 

7 

A 

Q 

They are rarely ever completely filled in. 

And how is that schedule filled? What are the methods for 

8 filling that schedule? 

9 A So, after there are -- you know -- open shifts it can be 

10 offered -- sometimes there have been incentive programs, which 

11 is where in a certain period of time if a Nurse fills extra 

12 shifts he or she may get extra money at the end of that time 

13 period. Sometimes overtime is authorized. Other times Nurses 

14 from other units can float to our unit and take care of our 

15 Patients, which is obviously not ideal. 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

Who can offer the incentive program? 

The Director, the Unit Director. 

Can the Team Leader offer it? 

No. 

What about this overtime authorization? Can a Team Leader 

21 authorize overtime? 

22 A Ultimately no, the Director has to tell us that it's okay 

23 to call anybody and everybody to fill shifts. 

24 JUDGE GOLDMAN: I didn't understand the question. Maybe I 

25 didn't hear your question. If the Director tells you to call and 
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1 fill shifts? 

THE WITNESS: Well, I think that you asked me about -

JUDGE GOLDMAN: Incentive. 

THE WITNESS: Right, incentive or overtime. 

445 

2 

3 

4 

5 JUDGE GOLDMAN: So, as a Team Leader you couldn't call and 

6 offer incentive on your own. 

7 

8 

9 

THE WITNESS: Correct. 

JUDGE GOLDMAN: Or overtime on your own. 

~HE Wl~NESS: Correct. 

10 BY MS. NOTO: 

11 Q 

12 

lJ 

A 

Q 

You could or couldn't? I'm sorry. 

Could not. 

Okay, you mentioned a safe ratio. What's a safe ratio? 

14 What is that? 

15 MR. PASCUCCI: Object, Your Honor, we're not litigating 

16 staffing. 

17 JUDGE GOLDMAN: Well, what is that? I mean -- I think that 

18 we've accepted that staffing protected issue --

19 

20 

MS. NOTO: Okay, I can move forward. It's okay. 

JUDGE GOLDMAN: Thank you. 

21 BY MS . NOTO: 

22 Q Have you ever personally tried to fill holes in the 

23 schedule? 

24 A 

25 Q 

Yes. 

But as far as you know, was that part of something that 
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1 

2 

3 

MR. PASCUCCI: No, no, no, that's what I'm objecting. 

JUDGE GOLDMAN: Yes, I sustain it. 

MS. NOTO: Okay, I mean, Your Honor, I think that I'm 

4 entitled to inquire as to --

5 

6 

MR. PASCUCCI: You could have called her. 

MS. NOTO: I mean -- I could have -- actually, I just 

448 

7 found out her number, so I couldn't have called her. But I think 

8 that it's relevant to explore where or not this was a general 

9 practice that she received. 

10 MR. PASCUCCI: Ask her if Anne ever called her or how many 

11 times Anne called her. 

12 MS. NOTO: Okay, that's even better. 

13 BY MS. NOTO: 

14 

15 

16 

17 

18 

Q 

A 

Q 

Has Anne ever called you? 

Yes. 

How many times 

JUDGE GOLDMAN: To fill holes 

THE WITNESS: To fill holes, multiple times. 

19 BY MS. NOTO: 

20 

21 

Q 

A 

How often would you say when she was still a Team Leader? 

Right, on the -- and also may I add that we had a text 

22 message kind of group, as well. And I received frequent text 

23 messages from her. So, either a text message or a phone call on 

24 the average I would say once or twice a week. 

25 JUDGE GOLDMAN: From Anne? 
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449 

THE WITNESS: Yes. 

JUDGE GOLDMAN: When she was the Team Leader. 

1 

2 

3 THE WITNESS: Yes, and especially I can remember frequent 

4 calls last summer. Our census was extremely high and we werf? 

5 extremely short staffed. 

6 JUDGE GOLDMAN: I have a question. So during this period 

7 of time where you're estimating one or two calls a week from 

8 Anne, were you also receiving calls from the Director to fill 

9 holes·;, 

10 

11 

12 

l3 

THE WITNESS: Yes. 

JUDGE GOLDMAN: In addition to the calls from Anne. 

THE WITNESS: Not on the same -- do you mean in general? 

JUDGE GOLDMAN: Well, like I SD.id, I'm interested in both. 

14 Not on the same normally, but maybe within the same two week 

15 period, you might receive calls from Anne but also from others. 

16 

17 

THE WITNESS: Sure, yes. 

JUDGE GOLDMAN: And those would be maybe the Director or 

18 the Acting Director or whoever was in charge at that point. 

19 

20 

21 

THE WITNESS: Yes. 

JUDGE GOLDMAN: And anyone else? 

THE WITNESS: In desperate times, the Secretary, if it was 

22 very, very busy and nobody else could -- you know -- make the 

23 phone calls, yes. 

24 JUDGE GOLDMAN: Alright, go ahead. 

25 BY MS. NOTO: 
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1 A 

2 Q 

3 A 

Email. 

And who did you receive an email from? 

Alan Pedersen. 

453 

4 Q Does Cayuga Medical Center typir.ally r.nmm11nir.at.P. wit.hit.:=: 

5 Employees via email? 

6 

7 

A 

Q 

8 us? 

That's one method, yes. 

If I showed you those emails could you identify them for 

9 A Yes. 

10 JUDGE GOLDM~N: I thought that we agreed that we got this 

11 nailed down with the emails. 

12 MS. NOTO: Okay. 

13 BY MS. NOTO: 

14 Q Do you know anything about campaign postings that have 

15 been put up throuqhout the hospital? 

16 A 

17 Q 

Yes. 

What kinds of materials are posted on hospital bulletin 

18 boards? 

19 A It can be anything, depending on where it is in the 

20 hospital: job openings, health fairs or something like that 

21 which have been by the hospital, and then specifically in other 

22 areas it can be car washes of Staff children or Girl Scout 

23 Cookie sales or various things like that. 

24 Q Did you ever see anything from a Member of Cayuga Medical 

25 Center's Management post on Facebook about the hospital? 
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1 Q 

2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

You're employed by Cayuga Medical Center? 

Yes. 

As the Director of the Emergency Department? 

Yes. 

A position that you've held since October 2009? 

Yes. 

The Emergency Department is broken up into different 

461 

8 sections. Right? 

9 A 

10 Q 

11 ;n, 

12 Q 

13 

14 A 

15 Q 

Yes. 

One of those sections is fast track? 

Yes. 

Fast track is the department where the lower acuity aid 

Most often. 

In the Emerqency Department part of your job involves 

16 scheduling. Right? 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

Correct. 

One of your Unit Managers was Kevin Harris. Is that right? 

Correct. 

When did he join your department? 

The date I'm not exactly sure of. 

He was a season or a year, just for the record? 

I don't even recall the actual last month -- I mean, the 

24 month. But he had been there several -- I would say close to a 

25 year because he had his probationary eval and everything and 
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1 BY MS. NOTO: 

2 

3 

4 

5 

6 

7 

Q 

A 

This is the email that you sent to Alan? 

Yes. 

(General Counsel's GC-30 identified.) 

MS. NOTO: Your Honor, I offer GC Exhibit GC-30. 

MR. PASCUCCI: No objection. 

JUDGE GOLDMAN: It's received. 

8 (General Counsel's GC-30 received.) 

9 BY MS. NOTO: 

466 

10 Q Ms. Matthews, you're aware that a Complaint was filed with 

11 the Department of Labor about the ability of your Nurses in your 

12 department to be able to take their breaks? 

13 

14 

15 

A 

Q 

A 

I am aware. 

And you're aware that was filed by Scott Marsland. Right? 

No, I'm not aware that -- for sure that Scott would be the 

16 one that would file it. I know that there was one filed. I don't 

17 know that anybody knows who filed it. I don't know if that 

18 information is available. 

19 Q And you know that allegation is that it alleged that 

20 Nurses in the Emergency Department weren't able to take their 

21 breaks. Right? 

22 

23 

A Yes. 

MR. PASCUCCI: Judge, could I inquire as to the relevance 

24 of this line of questioning on this? 

25 JUDGE GOLDMAN: Well, I'm assuming that --
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467 

MS. NOTO: Protected Activity. 

JUDGE GOLDMAN: it's Protected Concerted Activity. 

1 

2 

3 MR. PASCUCCI: But there's no dispute that it's protected. 

4 But that's not relevant to what happened. Is it? 

5 

6 

MS. NOTO: The knowledge is relevant. 

JUDGE GOLDMAN: Well -- I mean -- I think that they're 

7 arguing that was a basis for action, adverse action, was this 

8 Protected Concerted Activity and she has to establish knowledge. 

9 MF-. PASCUCCI; I (,Jue:,;:,; Ll1cil I m.i.:c;ullJe.L:,;LvvJ yuu.L Ll1euLy 

10 because I thought that your theory was that he was complaining 

11 about the confidence level of the Nurses and/or that he was a 

12 known Union Supporter, as opposed to that he filed a DOL 

13 Complaint. 

14 

15 

MS. NOTO: I mean -- I don't know that I have to 

JUDGE GOLDMAN: Well, I think that the Complaint is broad 

16 enough to 

17 MR. PASCUCCI: No, the Complaint is broad enough. I didn't 

18 understand that the DOL Complaint was -- I didn't understand 

19 that was part of the theory of retaliation. But if that's -- if 

20 it is, then it's relevant, I guess. 

21 JUDGE GOLDMAN: Okay, go ahead. 

22 BY MS. NOTO: 

23 Q You knew that Nurse in your department would -- before, 

24 even prior to the Department of Labor Charge being filed, you 

25 knew that Nurses in your department had complaints about breaks. 
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1 Right? 

2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 

10 

11 age. 

Yes. 

You know it as far back as June 2015. Right? 

I believe, yes. 

Because you got an email from Susan Nolte about it? 

It could be. I don't recall an email from Susan. 

Who is Susan Nolte? 

Our old Vice President of Patient Care Services. 

JUDGE GOLDMAN: Seasoned. 

THE WITNESS: Seasoned -- well, I didn't mean old as to 

12 (Laughter.) 

13 THE WITNESS: Past. 

14 BY MS. NOTO: 

468 

15 Q Ms. Matthews, is this the email, looking at GC Exhibit 31 

16 marked for identification, that way that you received from Susan 

17 Nolte? 

18 A 

19 Q 

I would say yes. It's sent to my email address. 

And the date on that email is June 11 th , 2015? 

20 A Yes. 

21 (General Counsel's GC-31 identified.) 

22 MS. NOTO: Your Honor, I offer GC Exhibit GC-31 into 

23 evidence. 

24 

25 

MR. PASCUCCI: No objection. 

JUDGE GOLDMAN: Okay, and so -- I take it that it's not 
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1 o[feLeu [OL Lhe 

2 

3 

MS. NOTO: The top of it. 

JUDGE GOLDMAN: The sort of added message of 'from no 

4 n=:pl y ·1 i ti <Ji'lti on'. 

469 

5 MS. NOTO: That's how it was produced to me according to 

6 the subpoena. 

7 JUDGE GOLDMAN: So, it's the original message is what 

8 you' re offering. 

9 MS. NOTO: TliciL' s cuLH:!cL. I d.iun' L wciuL Lo LLy c1nd delete 

10 stuff again. 

11 MR. PASCUCCI: ,Tudge, if I could understand that. It's an 

12 IT thing. 

13 JUDGE GOLDMAN: It's fine. I'm just not refuting it. I 

14 just noting that's not relevant, but it's received. 

15 (General Counsel's GC-31 received.) 

16 BY MS. NOTO: 

17 Q You would agree with me that Scott Marsland typically 

18 worked in Beds 11 to 14 in the department. 

19 

20 

A 

Q 

He works in that section a lot, but he works all over it. 

Sure, but that particular section, the 11 to 14 section, 

21 is the corner with the highest acuity Patients, typically? 

22 A Typically, but they can be -- as they come in they can be 

23 anywhere through the department. 

24 

25 

Q 

A 

You hold bi-weekly staff meetings. 

I do. 
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471 

1 A I began the rneetillg umleL dnd I u::;ed Ll1e hosplLcil pllla.rs 

2 and began the meeting under people. And part of that is people, 

3 meaning the Staff and us and yes . 

4 Q .Sn, tn rli n~r:t yn11 h;ir:k tn ;inswP.r my q1iP.st. ion, yon st.Art.Ad 

5 that meeting by starting talking about the people category, 

6 which was lunches. 

7 A Yes, it's about taking care of each other. 

8 Q And you would agree with me that a lunch is a break --

9 right in LlldL CO!lLexL? 

10 A A lunch is a break. 

11 Q And you would agree with me that gettj_ng Nurses to ta kc 

12 breaks has been a constant struggle. 

13 

14 

A 

Q 

Yes. 

Because Nurses hadn't been taking their daily breaks. 

15 Right? 

16 

17 

A 

Q 

Yes. 

And it was on the agenda for that staff meeting because 

18 Nurses need to able to step away. Right? 

19 

20 

A 

Q 

Yes, it's on the agenda for multiple staff meetings. 

So this is something that you had discussed even before 

21 this meeting. Right? 

22 A We talked about caring for each other a lot in our staff 

23 meetings. 

24 

25 

Q 

A 

So, essentially with reference to breaks. 

Yes. 
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480 

MS. NOTO: That's right. I read it out loud. 1 

2 JUDGE GOLDMAN: Well, your question was didn't you write -

3 - didn't you tell the Board anything. Doesn't your Affidavit 

4 say? I think that was the --

5 

6 

MS. NOTO: That's okay. 

JUDGE GOLDMAN: Just go ahead and finish please. We're 

7 wasting time. 

8 BY MS. NOTO: 

9 Q Deb offered to cover him. He said that in that meeting. 

10 Right -- that Deb had offered to cover him? Scott said in that 

11 meeting that Deb had offered to cover him. 

12 

13 

A 

Q 

Yes. 

And he also mentioned in that meeting that Deb wasn't a 

14 competent Nurse to cover his Patient. True? 

15 

16 

17 

18 

A 

Q 

A 

Q 

Yes, he did. 

And that he didn't take a lunch. Correct? 

He refused to take a lunch. 

Now you viewed his comments as violating the Nursing Code 

19 of Conduct. Right? 

20 A 

21 Q 

Correct. 

Because the Nursing Code of Conduct specifically prohibits 

22 criticizing Co-Workers or Staff in the presence of others in the 

23 workplace. Right? 

24 

25 

A 

Q 

Correct. 

And he was openly verbalizing that he refused to take a 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
-~~ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

481 

break because of the competency of this Nurse. Correct? 

A He was saying in front of a group of a total of 11 people, 

plus Providers that were sitting nearby that this Nurse is 

incompetent. So he wasn't going to take a break. 

Q And that is a violation of your Code of Conduct. Correct? 

A Correct -- I mean he's publicly ridiculing her 

competence in front of other people. And -- I mean -- if he had 

a concern, he should have come and addressed it privately, not -

you krn.)W 

they don't know whether it's real or not. 

JUDGE GOLDMAN: Can I ask a question? You used that word 

that this was in front of a group of 11 people and Providers. 

Who are the Providers? 

THE WITNESS: We have -- where the Nurses' Station is we 

have Doctors that sit right nearby too. And so we have 

Physicians and at that hour there would have been a Physician in 

the mid-level, like a Physician Assistant. 

JUDGE GOLDMAN: So, that's who you're referring to. When 

you use the word 'Provider' that's who --

MS. NOTO: Yes. 

JUDGE GOLDMAN: -- the Doctors or the mid-level position -

MS. NOTO: Yes. 

JUDGE GOLDMAN: -- who would be in the area for work 

purposes. 
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A F T E R N O O N S E S S I O N 

(1:15:18 p.m.) 

JUDGE GOLDMAN: On the record. Counsel, you can call your 

next witness. 

MS. NOTO: Your Honor, at this time the Counsel for the 

General Counsel calls Mr. Scott Marsland to the stand. 

Whereupon, 

SCOTT MARSLAND 

l1avin9 l:,<21::n fir::.t duly .::;worn, wo.c c.:..llcd .:..s ,3 witness and 

testified herein as follows: 

DIRECT EXAMINATION 

BY MR. PASCUCCI: 

Q C:ou1d you please spell and state your first and last name 

for the Court? 

A Scott: S-C-O-T-T; Marsland: M-A-R-S-L-A-N-D. 

Q Where do you work? 

A I work to Cayuga Medical Center. 

Q How long have you worked Cayuga Medical Center? 

A I was hired in February of 2011. 

Q Do you still work there? 

A I do. 

Q What is your current role at Cayuga Medical Center? 

A I am a Staff Nurse in the Emergency Department. 

Q And how long have you worked in the Emergency Department? 

A I think that I was transferred to the Emergency Department 
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Patients, but Room 6 and 5 often have Mental Health Patients 

because they're across from the Charge Desk, where Mental Health 

Patients can be easily observed. 

Rooms 7 thorough 10 tends to have Mental Health Patients 

and 7 and 8 for the same reason. Room 9 is the only room in the 

ED that has its own bathroom. So, it tends to have Oncologic 

Patients or Patients for SA Exams, Sexual Assault Exams. 

Rooms 11 through 15 tend to have the most Critical 

Fc1.L.i.euL.:; uecc1.u.:;e Roon, 14 is Lhe biggc;::;t room. It's got a lot of 

equipment that we would use. In the case that someone that was a 

Trauma Patient or a Burn Patient or someone that's imminently 

going to give birth. 

And then Room 76 through 19 is generally kind of a mixed 

bag of who ends up in that. 

Q When you say acute, what do you mean? 

A In the context of Emergency Nursing Acute Patients arc 

Patients that need immediate intervention to be stabilized. So 

someone that's actively having a heart attack or a stroke or an 

elderly person who's actively bleeding with a GI bleed. 

Q Where are you typically assigned in that breakdown? 

A Historically most of the time I'm in the corner 11 to 15. 

Q And you mentioned something called fast track. What is 

fast track? 

A As I said, fast track is like an Urgent Care setting. It's 

where people who have like ankle sprains or lacerations or 
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1 limited upper respiratory infections or things like that or 

2 someone that just needs a medication refill. Kind of like you 

3 would see if you went to an Urgent Care downtown. 

4 Q And how many Nurses are there from the Emergency 

5 Department? 

490 

6 A We have 40 Nurses on the scheduled if you count per diem 

7 and part time and full time. 

8 

9 

Q 

A 

And how many Nurses work at any given time? 

The number of Nurses working at any given time ranges from 

10 four to -- it can go up to nine or ~en. I think that the lowest 

11 number would typically be in the middle of the night, like 

12 between 3 a.m. and 7 a.m. 

13 

14 

15 

Q 

A 

Q 

Are you at all involved in the union campaign? 

Yes, I am. 

What's the name of the Union that you are currently 

16 working with? 

17 

18 

A 

Q 

SEIU 1199 United Healthcare Workers East. 

And who was the Director at the time that you began 

19 working with the current Union that you're working with -- the 

20 Director in your department? 

21 A 

22 Q 

The Nursing Director is Amy Matthews. 

Did you ever talk to Amy -- what issues proceeded this 

23 current union campaign? What issues in the department preceded 

24 that campaign for you? 

25 A Well, having worked at the Medical Center for 15 years I 
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would say that the biggest issue thett' s persisted through Ll1d.L 

time has been the difficulty of Nurses in all departments 

getting breaks consistently. 

Q Did you ever at anytime address that issue with Amy? 

A Yes. 

Q When did you do that? 

A Well, over the course of my employment in the ED under her 

directorship I discussed it with her informally. I formally met 

w..i..Ll1 lie.r.: aft8r c:l irtccting thett I hetd with John Pudd. 

Q And who is John Rudd? 

A John Rudd is the Chief Executive Officer of Cayuga Medical 

Center. 

Q So ahont: when did you begin the campaign for 1199? 

A I joined the campaign in March about a week after four 

Nurses from the Emergency Department met with a different Nurses 

Union from New York City, different from 1199. 

Q March of what year? 

A 2015. 

Q And what concerns did you specifically discuss amongst 

your colleagues with respect to this union campaign? 

A Well, we had concerns about Patient safety. 

JUDGE GOLDMAN: I don't think that it's appropriate. 

MS. NOTO: Okay. 

JUDGE GOLDMAN: It's private to the Union Employees and 

there's no Union Counsel here to object. But I don't know how 
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it's relevant to your case. It's internal -- the Union's 

internal communications with each other. 
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MS. NOTO: I'm sorry. Perhaps my quseion wasn't clear. 

JUDGE GOLDMAN: I think that's what he's answering. What 

is your question? 

BY MS. NOTO: 

Q Amongst your colleagues in the Emergency Department, what 

issues were you discussing? 

A We were discussing not getting breaks. We were discussing 

what we felt were unsafe staffing ratios. 

Q About how long are your shifts in the Emergency 

Department? 

A Many Nurses work 12 hour shifts. Some work 8. Some 

occasional work 4, but most of us work 12 hour shifts. 

Q How often would you get a break? 

A Historically, I would say less than 50% of the time. 

Preceding the unionization attempt I would say less than 75% of 

the time. More recently I get breaks more than 50% of the time. 

Q Have you ever been contacted at all by Hospital Management 

about the union campaign? 

A Yes. 

Q In what way? 

A Well, email is the most widely used form of communication 

in the hospital. And Alan Pedersen, the Vice President of Human 

Resources sent out emails regarding the Union starting in May. I 
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A Yet;. 

Q What happened? 

A Well, there was a time in July of 2015 when I went to the 

r:r1fP.tP.rir1 rlnring l11nr:h to tr1hlP. wit.h Erin RP.ll, who is ;,lso;, 

Nurse in the Emergency Department. And as we were setting up the 

table and the cafeteria was filled with people -- and as we 

were setting up the table there was a woman, who I don't know 

who she is, but she was wearing business causal clothing, had a 

Ilome l:.Jod<:Je, dilU Like wlLhl11 30 oecuHUt5 uf uo 0LciLLl11<:J Lu oel Lhe 

table, she jumped up and ran out of the cafeteria. 

Q What happened next? 

A Well, shortly thereafter, Alan Pedersen came into the 

cafeteria and was at my side. And Alan basically said, "Scott, 

you can't do this. You can't set up a table here in the 

cafeteria. You can't set up a fixed base. You're going to have 

to leave." 

And he and I went back and forth. And I said, "Well, it's 

my understanding that it's within our Federal Rights to do 

this." 

And we basically kept saying the same thing back and forth 

to each other. And after a few minutes, he left. 

Q Did he ever come back? 

A He did. 

Q And did you record that first interaction with Alan? 

A No. 
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1 A Well, Joyce Blywise is a Nurse, who has since retired, and 

2 she was part of the unionization attempt in 1998. And I 

3 approached Joyce as a trusted confidant and talked about what we 

4 might be able to do together. And we agreed to contact the 

5 Tompkins County Workers Center several years ago. 

6 

7 

Q 

A 

What about more recently? 

Well, I wrote a long letter, like a three or four page 

8 letter to John Rudd in 2013. 

9 Q And more recent than that? 

10 A I wrote a letter to the New York State Department of Labor 

11 in June of 2015. 

12 Q Before you approached the Department of Labor did you 

13 discuss with your colleagues about this issue of breaks? 

14 A I think that the discussion of not getting breaks is part 

15 of the air that we breathe in at Cayuga Medical Center. You know 

16 I think that after hard shifts when Nurses haven't gotten 

17 breaks we -- that's kind of what we grumble to each other about 

18 while we're drawing up meds or at the end of the shift in the 

19 break room. 

20 Q How are those shifts typically covered, if you're able to 

21 take them? 

22 A In the Emergency Department a Fast Track Nurse comes on at 

23 11:00. And often there aren't Patients in Fast Track yet. And so 

24 we might be able to get one or two people covered on breaks with 

25 Fast Track. 
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1 And Ll1er1 .if Fc1.sl T.r:ack starts to till up and the acuity 

2 isn't high, it's possible for a Charge Nurse to cover a break or 

3 two. And then the least often, least sensible way, would be if a 

4 N11rsP. in onP. sP.r.t.i on i'ISkP.d i'I NursP. in another section to cover 

5 his or her group. 

6 Q Who typically works in the Fast Track Section? 

7 A Historically the Nurses the work in the Fast Track Section 

8 are Nurse that are either kind of burnt out and coasting towards 

~ .r:eLi.r:erner1L u.r: Nurses that are neophytes that don't have a high 

10 level of critical skill. And they're kind of getting gup to 

11 spPPrl in thP. RmP.rgnnr.y Dr.pnrtmr.nt. 

12 Q I'd like to direct your attention to one of your 

13 colleagues Deb Scott. What's her role in the department? 

14 A Deb is formally a Staff Nurse. She has taken on an 

15 informal role as a Nurse Educator. 

16 

17 

18 

19 

Q 

A 

Q 

A 

Where does she Lypically work in the department? 

I'd say at least 50% of the time she's in Fast Track. 

How long has Deb worked in the Emergency Department? 

I believe that Deb was hired at the same time as Erin 

20 Bell, which is about two years ago. 

21 Q Has this issue of -- how frequently, if at all, would you 

22 discuss Deb's responsibility to cover your Patients on a break 

23 in the Department? 

24 

25 

A 

Q 

Well --

Prior to September 24 th , 2013? 
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1 A Right -- I would say that decision of disgruntlement about 

2 Deb's abilities and whether or not she was capable of covering 

3 breaks was something that we often spoke to each other about at 

4 least on a weekly basis. 

5 Q Were your concerns ever brought to Management's attention 

6 prior to September 24 th , 2013? 

7 A I know from speaking with Cheryl Durkee that Cheryl 

8 brought her concerns in the capacity of Charge Nurse to my 

9 Director Amy Matthews multiple times before the meeting on 

10 September 24 th • 

11 Q I'd like to direct your attention to one more Nurse, Gayle 

12 Peck. Who is Gayle? 

13 A Gayle is a Nurse, who was -- she was not in the Nursing 

14 Workforce for a period of time. She recently came out of -- I 

15 mean -- Nurses do this. Nurses have children and raise families. 

16 And they come back into nursing. 

17 So, she came back into nursing. She was working on the 

18 Short Stay Surgical Unit. She began floating down to the ED when 

19 we had -- when we needed extra Staff or we were short. And I 

20 believe at this point she in on the Per Diem part of the 

21 scheduling of the Emergency Department. 

22 

23 

Q 

A 

24 year. 

25 Q 

When did Gayle start floating down to the Department? 

I'm not sure exactly. My sense is it's been at least a 

Where does Gayle typically work in the Department? 
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l MR. PASCUCCI: Your Honor, could I request claritication, 

2 a year from now? It's been at least a year since when? 

3 

4 

5 

6 

7 

8 

9 

THE WITNESS: It's been at least a year from today. 

MR. rnscuccI: Okay, thank you. 

JUDGE GOLDMAN: From when Gayle Peck starting floating? 

THE WITNESS: That's my recollection. 

MR. PASCUCCI: About a year ago from now. 

THE WITNESS: Yes. 

MR. PASCUCCI: Thank you. 

lO BY MS. NOTO: 

11 

12 

13 

Q 

A 

Q 

Where does Gayle typically work in the Department? 

She typically works in the Fast Track section. 

Were there conversations with your colleagues about 

14 Gayle's ability to cover for breaks? 

15 A There were a couple, certainly not as much as Deb, because 

16 Gayle doesn't get used to cover breaks very much. 

17 Q I'd like to direct your attention to September 24 th , 2015. 

18 Did you attend a staff meeting that day? 

19 A 

20 Q 

21 A 

22 Q 

23 A 

Yes, I did. 

How many Nurses were in attendance at that meeting? 

Ten or eleven. 

What happened at that meeting? 

Well, Amy Matthews, my Director, introduced the meeting 

24 with discussion of covering breaks and was stating with some 

25 satisfaction that the day before that breaks had been covered by 
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1 assigning times for Nurses. And that Deb Scott had been in Fast 

2 Track with Gayle and had gone around and covered several people. 

3 Q Did you know anything about what had happened that day 

4 before? 

5 A I did because I was tabling in the cafeteria the day 

6 before and at 11:00 or 11:30 Louisa, who is another Nurse that I 

7 work with, came down and sat with me at the table in the 

8 cafeteria. 

9 And she -- one of the first things that she said -- well, 

10 I said, "Wow! You're down here on a break.n 

11 And she said, "Yeah, and I'm really uncomfortable because 

12 Deb Scott is covering my group.n 

13 I think that she was in 11 to 15 group and she had several 

14 unstable Patients. And she was concerned about Deb's capacity to 

15 care for those Patients. 

16 Q So I'd like to direct your attention back to this meeting. 

17 After Amy brought up Deb, what did you say? 

18 A I just blurted out that I'm not comfortable with Deb 

19 taking care of my Patients, that I didn't think that she was 

20 competent to care for Critical Patients. 

21 

22 

23 

24 

JUDGE GOLDMAN: That's what you said? 

THE WITNESS: In essence, yes. 

JUDGE GOLDMAN: As best that you can recall. 

THE WITNESS: Yeah I mean -- I like to use the phrase 

25 apples or apples, oranges for oranges. I said, "You know, if 
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1 you're going to have Nurses cover breaks, they need to be 

2 capable of hanrlling critical unstable Patients." 

507 

3 And I have had previously at that time I had experiences 

4 where Deb had 

5 JUDGE GOLDMAN: I want to make sure. I want to know what 

6 you said in the meeting. 

7 THE WITNESS: I said that I didn't think that she was 

8 competent to cover my Critical Patients. 

9 JUDGE GOLDMAN: Okay. 

10 BY MS. NOTO: 

ll Q 

12 A 

13 Q 

14 A 

Did you say anything else besides that? 

Well, I elaborated. I said --

What did you say? 

I said that I've had her. She's covered my group a couple 

15 of tjmes befnre. T've cnme hack. There were thinqs that were 

16 attended to and important things that should have been done that 

17 weren't. And I just -- and she also brought up Gayle Peck's 

18 name. 

19 And I said, "You know -- Gayle Peck is like a Nursing 

20 Student. And she should not be by herself in Fast Track. She 

21 doesn't even know how to mix up a banana bag," which is IV bag 

22 with vitamins added that's probably one of the first things that 

23 you learn as an Emergency Nurse. It's a medication that you give 

24 to a person with alcohol additions. 

25 Q Was anything else said at that meeting that you remember? 
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1 A Amy tried to shut down my comments. And I persisted and 

2 she tried to shut it down. 

3 And before I stopped talking I said, "You know, we're all 

4 aware that there is a complaint within the New York State 

5 Department of Labor about breaks at this point. And sooner or 

6 later the hospital is going to have to follow New York State 

7 Labor Law." 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 

Was Gayle in attendance at this meeting? 

No, neither Gayle nor Deb Scott were at that meeting. 

Were you ever disciplined as a result of this meeting? 

Yes, I was. 

When was that? 

Well, Amy approached me during a shift about a week later. 

And what did she say when she approached you? 

She said that she needed to talk with me. 

And I said, "Well, if this is about the Union, I am not 

17 going to go talk to you anywhere." 

18 And she said, "No, it's not about the Union. It's about 

19 what you said during the staff meeting the other day." 

20 

21 

22 

Q 

A 

I said, "Okay." 

So what did you do? 

I had my phone with me. and -- you know -- out of 

23 awareness of how other Nurses had been pulled into Manager's 

24 meetings and kind of caught off grand, I turned on the audio 

25 recording section of my phone and put it in the inside pocket of 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 138 of 618



JA-130

1 filled out in relation to me. 

2 

3 

4 

Q 

A 

Q 

Did you sign the Written Verbal Warning? 

No, I did not. 

If I showed you a copy of that would you be able to 

5 identify it for us? 

Yes, I would. 

512 

6 

7 

A 

Q Is that the Written Verbal Warning that you were given at 

8 that meeting? 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

Yes. 

And is that General Counsel's Exhibit GC-32? 

I'm sorry? 

Is that GC Exhibit GC-32? 

Yes. 

Scott, do you have a social media account? 

Yes. 

What do you have? 

A Facebook account. 

What's your Facebook account name? 

Charlie Greene. 

Have you ever posted on Facebook about your union 

21 activities? 

22 

23 

A 

Q 

Yes. 

Do you specially remember a post that you made about Ann 

24 Marshall with respect to her hearing that she was attending? 

25 A Yes. 
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1 Q Can you talk to us about that? When was that -- was that 

2 post made? 

3 A Ann was attending a hearing for the New York State 

4 Commission on lluman nights. And I think thut it wu:J November 

5 And so what did you do? What happened? 

6 A Well, Ann text me from the meeting about 2:00 to let me 

7 know that Flo Ogundele, the Supervisor from CMC, had arrived at 

8 the meeting, in addition to, Alan Pedersen and Linda Crumb. 

9 Linda Crumb is an Assistant VP of Patient Care at CMC. 

10 And she was distraught because up until that point both 

11 Ann and myself had considered Flo to be a friend and at leust a 

12 neutral party in relation to the Union organizing. 

13 ,TUDGE l7Ul,UMf-l.l\J: Excuse me -- aren' l we far field from the 

14 allegation? Isn't the allegation on this issue just the Facebook 

15 posting? 

MS. NOTO: Your Honor --16 

17 JUDGE GOLDMAN: You're alleging it's an unlawful -- the 

18 posting is unlawful. There's nothing else. Is there? 

19 MS. NOTO: That's right, Your Honor, but GC Exhibit GC-7 

20 hasn't been admitted yet. He would be the witness 

21 JUDGE GOLDMAN: So, show it to him. It's his Facebook 

22 posting --

23 

24 

MS. NOTO: It's his Facebook posting. 

JUDGE GOLDMAN: Isn't that all that we need 

25 you need for your case? There's nothing -- I mean 
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1 JUDGE GOLDMAN: You might want to -- go ahead. You can 

2 answer that. 

3 THE WITNESS: No. 

4 BY MR. PASCUCCI : 

5 Q 

6 

You had multiple posts on that same subject? 

JUDGE GOLDMAN: What do you mean by the subject? 

516 

7 MR. PASCUCCI: Well, about the Human Rights Meeting, about 

8 Flo's participation. 

9 THE WITNESS: No, I have one -- there was one post that I 

10 put on November 10th • 

11 BY MR. PASCUCCI : 

12 Q About what? 

13 A About the Human Rights Hearing that Ann was on. 

14 Q So this is not a complete representation of what you 

15 posted about that hearing or about Flo? 

16 A I think that is the only post that I had that day about 

17 that hearing. 

18 Q Well -- so there's another post from the day before and 

19 the day after about this? 

20 A I don't remember. I think that I removed myself from that 

21 Facebook conversation after that original post. 

22 Q I don't follow you. I'm trying to figure out. Is this 

23 everything that you said on Facebook about Flo's participation 

24 in that hearing or not? 

25 A Yes. 
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1 Q 

2 post. 

3 

4 

517 

But you just said a minute ago that there was another 

MS. NOTO: Okay, I think --

JVJ.1:./. • .l:'A8CUCC1: 1 guess that's cross examination. 

5 JUDGE GOLDMAN: It is. Well, it is, but I don't know that 

6 it's relevant. He may have had other posts about the New York 

7 State Hearing. 

8 

9 

10 

MR. PASCUCCI: What I asked was about Flo's participation 

JUDGE GOLDMAN: That he's answered. That's the only -- I 

11 mean - - that's your answer. 

12 MR. PASCUCCI: Well, I think that he went back and forth a 

13 little bit. But, I'll show that. 

14 JUDGE GOLDMAN: Yeah, in any event. 

lS MR. PASCUCCI; If this is not a complete representation of 

16 what he said, then I object. I think that we should have the 

1 7 whole thing. 

18 MS. NOTO: Your Honor, if you want me to give the 

19 background of the - -

20 JUDGE GOLDMAN: No, I'm going to receive it. I mean -- the 

21 witness said that was the post that he made about Flo. 

22 MR. PASCUCCI: I'm not sure that's what the witness said. 

23 But I understand your peril. 

24 (General Counsel's GC-7 received.) 

25 DIRECT EXAMINATION 
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518 

BY MS. NOTO: 

Q Scott, I'm just going to ask you one more question on this 

because there seems to be some confusion. Is this the post that 

Flo later shard and commented on? 

A can I see what you're holding? 

Q Of course, GC Exhibit GC-7 and then GC Exhibit GC-8? 

A Yes. 

Q So, GC Exhibit GC-7 is the post that Flo later shared and 

then commented on top of? 

A Yes. 

Q Did you make any more posts about responses from Flo? 

A No. 

MS. NOTO: I have nothing further at this time, Your 

Honor. 

JUDGE GOLDMAN: Okay, your witness. 

MR. PASCUCCI: Could I have any Affidavit that you may 

have? 

MS. NOTO: Of course. 

MR. PASCUCCI: Could I have a few minutes, Judge, to do 

that? 

JUDGE GOLDMAN: Yes, how long is it? 

MS. NOTO: Just one, it's less than 10 pages. 

JUDGE GOLDMAN: We'll start with 10 minutes. If that's not 

enough, we'll go with a little bit more. Stand in recess for 10 

minutes. Off the record. 
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1 

2 

(Whereupon, at 2:48:44 p.m., a recess was taken.) 

JUDGE GOLDMAN: On the record; 3:05:47 p.m. 

3 CROSS EXAMINATION 

4 BY MR. PASCUCCI : 

519 

5 Q Mr. Marsland, my name is Ray Pascucci. I'm an Attorney for 

6 the Medical Center. I just have a couple of questions. 

7 After the interaction with Alan Pedersen in the cafeteria 

8 you stayed there for an hour and continued to table. Correct? 

9 A 

10 Q 

Correct. 

And nobody told you to leave or no Security came or 

11 anything like that. correct'? 

12 

13 

A 

Q 

Correct. 

~nd then after that day did you subsequently engage in 

14 tabling in the cafeteria? 

15 A 

16 Q 

17 A 

Yes, I did. 

And how often and how frequently did you do that? 

Personally, I think that I might have gone back at least 

18 four times. 

19 Q 

20 A 

Over what kind of a time frame? 

I think that the last time that I tabled there was 

21 probably in December. 

22 Q And you only did that four times between July and 

23 December? 

24 A 

25 Q 

Personally, yes. 

Are you aware of other Employees, who engage in tabling on 
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1 behalf of the Union in the cafeteria? 

2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

lO 

ll 

Yes. 

And do you know how regularly of an occurrence that was? 

Not clearly. 

I'm sorry? 

I don't clearly know. 

Well, what's your best estimate of how regular that was? 

I'm really not sure. 

Weekly, daily? 

JUDGE GOLDMAN: If you know -- I mean -- the witness is 

THE WITNESS: I'm really not sure. 

12 BY MR. PASCUCCI: 

13 

14 

Q Okay, was it on many occasions? Is that fair? 

JUDGE GOLDMAN: It's vague, given his earlier statements. 

15 BY MR. PASCUCCI: 

16 

17 

18 

Q Multiple occasions? 

JUDGE GOLDMAN: More than once? 

THE WITNESS: Probably at least a dozen times by myself 

19 and other people in total between July and December. 

20 BY MR. PASCUCCI: 

21 Q Okay, and you were never -- in the times that you engaged 

22 in that activity after that first interaction with Mr. Pedersen 

23 did he or any other Member of Management tell you to stop doing 

24 that or that you were inappropriate or things like that? 

25 A No. 
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1 Q Are you aware of whether any other Employees were engaged 

2 in that activity after the first occasion with Ms. Marshall and 

3 the second occasion with yourself in which Employees that were 

4 tabling on behalf of the Union were told to stop that activity? 

5 A 

6 Q 

No. 

And is it -- oh, I wanted to show you -- I wanted to ask 

7 the witness to take a look at General Counsel's Exhibit the 

8 Verbal Warning. 

9 MS. NOTO: His Verbal Warning? 

10 BY MR. PASCUCCI: 

11 Q 

12 

13 Q 

GC-32. 

JUDGE GOLDMAN: Please hand that to the witness, GC-32. 

Mr. Marsland, if you could look under 'Reason for 

14 Counseling' in that document, the first paragraph, it's a short 

15 paragraph. Could you just read that? And my question is there 

16 anything inaccurate in that paragraph? 

17 JUDGE GOLDMAN: I need an explanation. Do you mean -- do 

18 you mean that it's not true or it's not the reason? I'm' not 

19 sure of what you mean by inaccurate. 

20 BY MR. PASCUCCI: 

21 Q Is there anything that's not factually correct about 

22 what's in that first paragraph? 

23 

24 

25 

JUDGE GOLDMAN: May I see it before he --

THE WITNESS: I'm not sure which paragraph that you mean. 

MR. PASCUCCI: I'm sorry. I'll explain it. Judge, it's the 
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1 one right under 'Reason for Counseling'. It starts 'in the 

2 07/15'. 

522 

3 JUDGE GOLDMAN: Okay, now that I just read it I think that 

4 the question is appropriate. He's asking whether the factual 

5 recitation of what occurred is accurate or if there's anything 

6 inaccurate about it? 

7 

8 

9 there. 

10 

MR. PASCUCCI: Yes. 

JUDGE GOLDMAN: A factual recitation that is set forth 

MS. NOTO: In that very first sentence? 

11 BY MR. PASCUCCI: 

12 Q Yes, I was going to do each of those three paragraphs. But 

13 starting with the first short paragraph, if you could just tell 

14 me whether there's anything factually incorrect about that. 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

In the 07/15 meeting -- that paragraph? 

Yes. 

I think that's actually correct. 

And how about the next paragraph in front of 11 etc.? 

I disagree with the language bullying, but it's correct 

20 that there were 11 Team Members. It's correct that Deb Scott 

21 wasn't present. It was correct that I said that she was not a 

22 Competent Emergency Department to care for my Patients. 

23 Q Okay, how about the last paragraph under that section? 

24 A I disagree with the statement or the characterization that 

25 I was ridiculing somebody. But it's correct that I was told that 
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1 my comments were inappropriate. It's correct that I was told to 

2 stop. It's correct that I spoke also about Gayle. 

3 Q So the only thing that you disagree with in that paragraph 

4 .is Lhe reference to ridicule? 

5 A 

6 Q 

Correct. 

And it's my understanding that after this staff meeting 

7 you spent a half hour composing an apology to Deb Scott? 

8 A 

9 

10 

11 

That's correct. 

MR. PASCUCCI: No further questions. 

JUDGE GOLDMAN: Redirect? 

MS. NOTO: Very briefly. 

12 REDIRECT EXAMINATION 

13 BY MS. NOTO: 

14 Q You were on cross examination just now asked whether or 

15 not to your knowledge ony elce woo stopped from tabling. To your 

16 knowledge did anyone ever tell you that you were permitted to 

17 continue to table? 

18 A 

19 Q 

No. 

And just to clarify for the record, if you don't get 

20 breaks how did you have time to go down and table that day in 

21 July? 

22 A 

23 Q 

24 

25 

Anytime I tabled it was on my day off. 

And what about that day in July? 

MR. PASCUCCI: I object. This is beyond the scope. 

JUDGE GOLDMAN: Yes, it is beyond the scope. 
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1 defend the case by saying that this indicial -- there was no 

2 cause for concern. They're not going to do -- right? 

MS. NOTO: Okay. 

JUDGE GOLDMAN: Right? 

MR. PASCUCCI: Right. 

529 

3 

4 

5 

6 MS. NOTO: I mean -- I guess -- I understand what you're 

7 saying, but there's going to be some leading when I say, "So you 

8 discussed amongst your colleagues that x, y, z thing happened, 

9 if I can't lay the foundation that it was something that they 

10 talked about. 

11 

12 that. 

13 

14 

15 

16 

JUDGE GOLDMAN: We'll start. I'm not sure that I follow 

MS. NOTO: Okay. 

JUDGE GOLDMAN: Go ahead. 

MS. NOTO: Juot to inquire or to do? 

JUDGE GOLDMAN: No, no, go ahead. 

17 MS. NOTO: Okay. 

18 BY MS. NOTO: 

19 Q Have you ever discussed the issue of the competency with 

20 break coverage with your Co-Workers? 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Yes. 

In what way? 

In what way, like where? 

Like who would you talk to and what would you talk about. 

Just my other fellow Co-Workers, the Charge Nurses, Nurses 
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1 at the Charge Nurse desk. 

Q 

A 

And what would you discuss? 

I'm sorry. 

530 

2 

3 

4 Q It's okay. What would you -- when you and your colleagues 

5 would talk the issue with respect to the competency during 

6 breaks, what specifically would you discuss? 

7 A Oh, what we would discuss is that this Nurse that would 

8 work in the Fast Track most of the time -- that she was working. 

9 And we had a concern with the fact that she wasn't in the other 

10 areas of the Emergency Room that had more Critically-ill 

11 Patients. Therefore, she was not as familiar with taking care of 

12 Critically-ill Patients and that was a concern to us. 

13 Q 

14 A 

15 Q 

How often would that come up? 

Oh, several times a week. 

What about Management? Have you ever made that same 

16 discussion -- have you ever had that same discussion with 

17 Members of Management at Cayuga Medical Center? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

Yes. 

Who specifically? 

Kevin Harris, I know. 

And who is Kevin Harris? 

He was our Unit Manager. 

What did Kevin say when you told him that? 

He said that he didn't have any control over where she 

25 worked because he did not do the daily scheduling, just the 
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1 She continued to talk. Then at the end said, "And this is 

2 all that I have to say about this. 11 

3 And then she kind of clapped her hand. 

4 Allll I ::;ctiu., "Goud because I have Patients to take care 

5 of. 11 

6 And I stormed off and went back into Patient's Room. She 

7 continued to talk at the Nurses' Station with the other Nurse at 

8 that point but I left because I needed to take care of my 

9 Patients. 

10 MS. NOTO: Your Honor, I have nothing further for this 

11 witness at this time. 

12 

13 

14 

15 

JUDGE GOLDMAN: Thank you -- your witness. 

MR. PASCUCCI: May I inquire for any Affidavits? 

MS. NOTO: Yes, I do. It's very brief. 

JUDGE GOLDMAN: We'll go off the record for about five 

16 minutes for you to review the statement. 

17 

18 

19 

20 

MS. NOTO: It's about five pages. 

JUDGE GOLDMAN: Off the record. 

(Whereupon, at 3:13:20 p.m., a break was taken.) 

JUDGE GOLDMAN: On the record; 3:27:22 p.m. 

21 CROSS EXAMINATION 

22 BY MR. PASCUCCI: 

23 Q Good afternoon, I'm Ray Pascucci. I'm an Attorney for 

24 Cayuga Medical Center. I just have a couple of questions. 

25 With respect to that mid-day safety huddle was that 
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1 prompted because of a discussion between a Pro-Union Employee 

2 and another Employee, where the other Employee started crying 

536 

3 saying that she would leave for the rest of the day because she 

4 felt so uncomfortable? 

5 A Yes. 

6 Q That's how that started? 

7 A Yes. 

8 Q And so then Flo called the huddle. And is it true that Flo 

9 said, "It doesn't matter if you're Pro-Union or not, what 

10 matters is no bullying"? 

11 A No, she said, "I don't care if your Pro-Union 

12 care if you're for the Union or not, there will be no 

13 bullying." 

I don't 

14 Q How about it doesn't matter -- I'm looking at your 

15 Affidavit. " 

16 It doesn't' matter if you're Pro-Union or not." 

17 Did she say that? 

18 

19 

A She 

JUDGE GOLDMAN: Just testify to the best of your 

20 recollection. 

21 THE WITNESS: The best of my recollection ls she pulled us 

22 together to tell us there would be bullying regarding the Union. 

23 BY MR. PASCUCCI: 

24 Q Well, but my question is did she also say, "It doesn't 

25 matter if you're Pro-Union or not"? 
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25 

JUDGE GOLDMAN: But I mean -- it's -- the redirect was 

very minor. 

MS. PASCUCCI: Yes, but context, this is all about 

context. 

JUDGE GOLDMAN: Well, but you've already asked this 

question. 

544 

MS. PASCUCCI: I just want to make sure that I cover the 

point, just one question. 

BY MS. PASCUCCI: 

Q Am I correct that this whole discussion is prompted by 

some conversation between two Employees in which a Pro-Union 

Employee talked to another Employee and the other Employee began 

to cry and said she was leaving? 

A A Pro-Union Employee, which one are you talking about? 

Q I believe that it was -- according to your Affidavit I 

think that I read that it was Mr. Marsland who was talking to 

another Employee about the Union --

MS. NOTO: Objection, is that scope? 

MS. PASCUCCI: -- and she began to cry? 

JUDGE GOLDMAN: Well, I'm going to let him ask about what 

he 

THE WITNESS: When she was yelling are you talking about 

or the part that she was 

MS. PASCUCCI: No, right before this meeting was called 

that's what happened. 
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1 THE WITNESS: Oh, I just remember the conversation of the 

2 one Employee yelling at the other one. And then after that she 

3 started crying, yeah. 

4 BY MS. PASCUCCI: 

5 Q 

6 A 

And the Employee started crying was the one who -

Who was doing the yelling, yeah, and then she cried 

7 afterward. 

8 Q Who was not in favor of the Union, but was being taunted 

9 by someone else. 

10 A Yes, she's not in favor, absolutely. 

11 

12 

13 

14 

MS. PASCUCCI: That's all. 

JUDGE GOLDMAN: Alright. 

MS. NOTO: Sorry. 

JUDGE GOLDMAN: No, no. 

lS RRDTR~~T RXAMTNATTON 

16 BY MS. NOTO: 

17 Q If you would look back at that again, I know that we 

18 talked about what the initial thing that Flo said before you 

19 reasoned to her -- the last sentence reads, 'If you don't want 

20 the Union you should not be bullied because of that.' 

21 Is that correct? 

A Correct. 22 

23 MS. NOTO: No further questions. 

24 RECROSS EXAMINATION 

25 BY MS. PASCUCCI: 
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1 A Depending on the types of Patients that are there, so it's 

2 everybody that's been reported off to. And the Charge Nurse 

3 oversees the whole department, as well. 

4 Q So you were telling us about that meeting. can you 

5 continue? I'm not sure exactly. I know that you were talking 

6 about taking care of one another and taking breaks. 

7 A Yes, we -- you know -- the health of the Staff is 

8 important that they feel well and they are able to get out is 

9 very important. So --

10 JUDGE GOLDMAN: Let me just interrupt. To the extent that 

11 you can, just tell us what you said at the meeting because it's 

12 sometimes not clear whether you're telling 

13 

14 

15 

TIIE WITNESS: Sure. 

JUDGE GOLDMAN: -- background. 

THE WITNESS: No, no -- so we were talking about breaks. 

16 And I said that it's important that we take care of one another, 

17 as well. That people get out to breaks can take a break. And 

18 there's no one cookie cutter method that's going to work, 

19 depending on the given day because of the way that Patients have 

20 been flowing in and out of the department, acuity that happens. 

21 So it's going to be -- you know -- it's a plan. 

22 Nurses are fantastic. We talked about that. Nurses are 

23 great at problem solving. I mean -- they're very good at it, 

24 especially ED Nurses. And we need to look at it everyday and see 

25 what the best compliment is to get people out to break, 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 155 of 618



JA-147

564 

1 essentially. 

2 Do you want me to continue on? 

JUDGE GOLDMAN: Keep going, yes. 3 

4 THE WITNESS: So, as an example, I said that people have 

5 been doing pretty well this last week. And there's one day in 

6 particular that worked very well. And I gave the example of how 

7 the Nurse in Fast Track, who was covering Fast Track that day, 

8 was able to help cross cover and people were able to get out and 

9 have breaks. 

10 BY MS. PASCUCCI: 

11 Q 

12 A 

13 there. 

14 

15 

Q 

A 

And why would she have been in a position to do that? 

Because of the Patients, there wasn't that many Patients 

In Fast Track? 

Right, it's lower acuity. It's a lower acuity area that 

16 rotate people through. And, if anything, that person for the 

1 7 most person is a helper, can help. 

18 

19 

Q 

A 

Right. 

It just worked out that day that she wasn't flooded with 

20 people. 

21 

22 

Q 

A 

Okay. 

So that's the example that I gave. And I was actually --

23 you know -- saying, "You guys are doing -- you did great. That 

24 was a really great example of it." 

25 And that's when Scott spoke up about well, he refused to 
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1 take his break. And then he started tearing into the competency 

2 of 

3 Q To the best of your recollection, I know this is 

4 difficult, can you tell us what he said? 

5 A Yes, he said, "Well, I was off," something like, "I was 

6 offered to take a break and I refused. I don't think that Deb 

7 Scott is competent to care for my Patients." 

8 And I said, "You know -- I don't think is the right," 

9 this is the first time that I'm hearing this "I don't think 

10 this is the right forum for this to be addressed. If you have 

11 concerns you should come see me. You know -- I have an open 

12 door. You should come see me." 

13 Q Okay, and then what? 

14 A "And let me know of your concerns." 

15 And Scott per3i3tcd on. Ile pcr3i3tcd on to 3<'.lY th<1t :::ihc 

16 wasn't competent to do her job, which isn't true. And he 

17 persisted on in front of everybody that was there, damaging 

18 trying to damage her character there in front of people --

19 

20 

MS. NOTO: Objection. 

JUDGE GOLDMAN: Just tell us what he said. There needs to 

21 be a distinction between your view of what he was doing. 

22 THE WITNESS: Well, he carried on that she wasn't 

23 competent to perform her job and he wasn't going to let her give 

24 him a break. 

25 And I asked him to stop. That it wasn't the right forum. 
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1 And like I said, that he could come see me. and he continued on, 

2 speaking up once again loudly, wanting to discuss why he felt 

3 Deb Scott wasn't competent to be the one to round on his 

4 Patients or do break. I asked him to stop. 

5 BY MS. PASCUCCI: 

6 Q When you were asking him to stop what was it that he was 

7 saying that you were asking him to stop saying? 

8 A He was saying that he didn't feel she had the skill set or 

9 that she wasn't qualified to -- it -- I don't remember the exact 

10 words at that time, unless I would read my update, but it was 

11 all in reflection. Like, she wasn't qualified. Like, she don't 

12 have the skill set or the competence to care for his Patients. 

13 And he's just trying to talk over. And I'm trying to move it 

14 along and not in front of a big audience because I have not been 

15 brought that. 

16 Q Were you trying to have him stop talking about the need to 

17 take breaks? 

18 A No, just about the damaging statements about the character 

19 that I did not think was respectful or fair in that group of 

20 people, wide group of people that were there and the Providers, 

21 the Doctors and the PA there. I didn't think that was an 

22 appropriate forum to bring out and -- you know -- say damaging 

23 things about whether somebody is competent or not. 

24 

25 

Q 

A 

And so you asked him to stop more than once? 

Yes, I think that it was like three times. 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 158 of 618



JA-150

567 

1 And I said, "We're going to move on because we have a big 

2 agenda to do. I'd be happy to hear whatever it is that you have 

3 to say." 

4 Aud Lhen he we11L u11Lu ::;pec1k c1LiuuL Gc1yle Peck.. 

5 Q Just before we get to Gayle, did he -- when did he stop 

6 talking about the competency of Deb Scott. After the third 

7 request to stop. How did that sort of come to an end, if it did? 

8 A It's kind of -- I ended up -- I feel like I ended up 

9 trying to say, "We are moving on," and tried to over talk it. 

10 "We are moving on. This isn't the place. 11 

11 Q 

12 A 

13 Q 

14 A 

Okay. 

And then Gayle Peck came up. 

Well, what was said and by who? 

Scott said that he didn't think that Gayle Peck was 

15 competent either. She had been there a day, maybe two, just 

16 starting to cross train under the supervision of another Nurse, 

17 not long enough to even make at that point a -- you know -- a 

18 decision or even a judgment. 

19 

20 

JUDGE GOLDMAN: I'm sorry. He was saying that? 

THE WITNESS: He was saying that. Not long enough to make 

21 a decision or a judgment -- you know -- it just wasn't --

2 2 BY MS. PASCUCCI: 

23 

24 

Q 

A 

Did you say anything after he said that? 

I said that it's inapp -- we need to move on. It's 

25 inappropriate. 
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1 Q What were you referring to when you said that it was 

2 inappropriate? 

3 A That the conversation saying that these people shouldn't 

4 be here. They're not competent. They're not qualified. 

5 Q And then how did he respond when you said, "Let's move on. 

6 This is not appropriate," after he talked about Gayle Peck? 

7 A I'm just -- I'm trying to remember because I had to just 

8 move the conversation on. I said, "That's it. That's enough. 

9 This isn't the place. It's -- we need to move on.n 

10 

11 Q 

And I just switched to the next place on the list. 

And was that the end of the discussion about either Deb 

12 Scott or Gayle Peck? 

13 A At that point that was the end of the discussion that I 

14 remember, yes. 

15 Q And as a result of what transpired, what did you do after 

16 the meeting? 

17 A I had thought about it for the situation that happened. 

18 And what was bad was that I had gone back to the office and no 

19 sooner had I gotten to the office because I had rounded a little 

20 bit and then gone back into my office, the phone was ringing. 

21 And it was Deb Scott, upset, crying on the other end of the 

22 phone because she had heard about what happened at the staff 

23 meeting, that I am just getting back to my office from. 

24 

25 

Q Do you remember what she said to you? 

MS. NOTO: Objection, hearsay. 
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1 JUDGE GOLDMAN: Well, I don't think that it's offered for 

2 the truth. Is it? 

3 

4 

MS. PASCUCCI: No. 

JUDGE GOLDMAN: It's offered for what she was told. And it 

5 may be part of the motivation. I think that it's to be part of 

6 the motivations for Respondent's actions, so overruled. 

7 Go ahead. 

8 THE WITNESS: She was upset. She was crying. She was upset. 

9 She had been called, and I don't know by who, and informed about 

10 what happened. And she was just beside herself. She was 

11 embarrassed. She was upc:ieL U1aL ::;lie was attacked Lhat way in 

12 front of a group of people. This is what I'm being told. Like I 

13 said, I don't' know who talked to hPr. 

14 

15 

JUDGE GOLDMAN: Yes, just tell us what you were told. 

THE WITNESS: And I tried to iust say, "Deb, you know that 

16 I have -- I'm just getting back here from this. I'm sorry. I'm 

17 sorry that you're upset.n 

18 And -- you know -- there was really nothing that I could 

19 do, except for say that I'm really sorry that you're upset. I 

20 can't go into great detail. I'm not going to fuel her more and 

21 make her more upset and give her a blow by blow. That's not 

22 appropriate either, you know. 

23 JUDGE GOLDMAN: Can I ask you a question? I'm sorry to 

24 interrupt. But about timing -- you described you were at this 

25 meeting. 
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1 evening shift that felt like -- you know -- the days go and the 

2 nights go and the evening people -- there's so few of them that 

3 sometimes they might be overlooked and -- you know or people 

4 just wouldn't consciously think about it. So they'd have to 

5 bring it up. 

6 Q When you said that you had an open door what did you mean 

7 by that? 

8 A Well -- oh, anybody can come back at any point and time 

9 and talk to me if they have a concern about anything. 

10 Q Has anyone come to you and talked to you about concerns 

11 with other working conditions, besides being able to take breaks 

12 or not? 

13 A Let me think about that for a minute. They'll talk to me 

14 about the schedule. 

15 Q 

16 A 

That's staffing schedules. 

Right, they'll talk to me about a Patient Care scenario 

17 you know -- that they've experienced. They'll talk to me about -

18 - you know -- we have an EMR System -- an Electronic Medical 

19 Record -- they'll talk to me about challenges with that, 

20 potential improvements with that. Pretty much anything --

21 they' 11 talk to --

22 

23 

Q 

A 

A variety of issues. 

They'll talk to me about wanting to go back to school. 

24 They' 11 talk to me about 

25 Q But I mean more like complaints of what's going on in the 
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1 unit, like maybe the medical record issue or other issues. 

2 That's what I'm really asking. 

3 A Yes, they'll talk to me about pretty much anything. How 

583 

4 lnng rlnPs it tAkP tn gPt nrrlPrs tn get A PAtient tn the floor. 

5 They'll talk to me about Mental Health Patients -- you know --

6 on holds. 

7 Q Have you ever disciplined an Employee for complaining to 

8 you about an issue like that? 

A No. 

10 Q Have you ever counseled an Employee for complaining to you 

11 about an issue like that? 

12 

13 

14 

15 

A 

Q 

A 

Q 

No, became I need to hear it. 

Has it ever changed your relationship with an Employee? 

No. 

With respect -- back to the break issue for a minute. Have 

16 you ever disciplined an Employee for saying that they' re 

17 concerned about not being able to take breaks? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

Absolutely not. 

Have you ever counseled an Employee about that? 

About not taking a break? 

About campaigning about the inability to take breaks? 

No. 

Have you ever treated someone differently because they 

24 voiced their complaint about that? 

25 A No. 
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584 

Q And did you become aware at some point that the Department 

of Labor had received a complaint about the breaks? 

A Yes, I did because --

JUDGE GOLDMAN: Hold on. Next question? 

MS. PASCUCCI: Okay. 

BY MS. PASCUCCI: 

Q When was that? 

A It was quite awhile ago because I believe I was asked 

about breaks in the ED and what are the challenges. And I 

believe that came through our VP's to look at that say, "You 

know, the Staff is complaining about breaks. You need to work on 

it." 

Q So quite awhile ago. Can you help me to understand when 

that was to the best of your recollection? 

A Maybe Susan Nolte was here. I would say anywhere from 

eight months to a year ago. 

Q So, that would be when -- the spring or summer of 2015? 

A I don't know exactly, sir. It's probably -- you know --

maybe the spring of 2015 maybe? 

Q And when you became aware that there was a Department of 

Labor complaint about breaks. Was it specifically on your unit 

or was it hospital wide? Do you know? 

A I don't know specifically if it was hospital wide because 

it focused on my department. 

Q Did you make any attempt to find out what Employee had 
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1 made the Complaint to the Department of Labor? 

2 A No, what I did do was bring it to a staff meeting and say, 

3 "Alright, we have a problem. This is a problem. How do you guys 

4 -- what Jo you Lh.i.uk? How Jo you Ll1.i.11k Llictl we cctu ::;ul ve Lh.i.8? 

5 What are your ideas? What can we do?" 

6 Q And do you remember when that Staff meeting happened? How 

7 long after the issue? 

8 A Well, it would have been -- I usually jump on things, so 

9 it would have been --

10 Q 

11 A 

12 Q 

In the spring of 2015. 

It would have been the next staff meeting. 

Okay -- and with respect to your regular staff meetings 

13 the tirst item on the agenda is always called people? 

14 A 

15 Q 

16 A 

17 

18 

Always. 

And what docB that mean? 

It's just 

MS. NOTO: Objection, relevance? 

JUDGE GOLDMAN: Well, it's been brought up that it was at 

19 this meeting that resulted in discipline. So and it was just 

20 part of the meeting that resulted in discipline. 

21 THE WITNESS: People just means -- like for me, it's 

22 anything that's under the people category. I usually like to 

23 focus that on our unit. I usually go over the staffing -- you 

24 know -- open positions or -- you know -- any kind of our people 

25 related things like that. 
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Q Would it cover what people, who work on the unit, have --

about conditions on the unit? 

MS. NOTO: Objection, leading. 

JUDGE GOLDMAN: Sustained -- concern -- when you say 

people it concerns Staff or Employees usually? In other words 

it's not about other people outside of the hospital. 

THE WITNESS: No, it's specific to us as a team. And 

there's actually two areas where it can be addressed. And that 

is under the people and then it's under the round table. If 

anybody has anything under the round table --

JUDGE GOLDMAN: Is that a separate agenda item? 

THE WITNESS: Yes, it's like that's the last one. There's 

a whole bunch of them. There's people, quality, Staff Patient 

safety, financial. We go down through all of the pillars. That's 

the way that I've always set them up. 

JUDGE GOLDMAN: Okay, questions? 

BY MS. PASCUCCI: 

Q In the staff meeting that we've been talking about in 

September of 2015 --

A Okay. 

Q Was that the first time in a staff meeting any of your 

Staff have complained about conditions on the unit? 

MS. NOTO: Objection, leading. 

MS. PASCUCCI: No. 

THE WITNESS: That they've complained about --
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1 BY MS. PASCUCCI: 

2 Q That any of your Staff Members in a staff meeting 

3 complained about an issue in the unit, like scheduling, breaks, 

4 UL dllY Ll1.i.11<::J? 

5 A 

6 Q 

7 A 

8 Q 

9 A 

No. 

It wasn't the first time? 

No. 

How often does that happen during the staff meetings? 

The staff meeting is pretty -- I expect feedback and I 

10 expect for us to talk about certain things in the department. 

11 Things that can make it better. Challenges that we have. 

12 

13 

Q 

A 

How often does it happen? 

Well, it's every staff meeting. We have the ability for 

14 to have dialogue with each other. 

15 0 J\nd have you ever disciplined an Employee for voicing a 

16 legitimate concern in this staff meeting? 

17 A No, I haven't disciplined anybody in the past for voicing 

18 a legitimate concern. But nobody has voiced a concern that has 

19 torn down another person in front of a group of people. 

20 Q Well, my next question was going to be why did you decide 

21 to give a Verbal Warning to Mr. Marsland? 

22 A Because it was disrespectful. It was damaging to that 

23 person's credibility, who wasn't there to defend themselves. And 

24 you're portraying somebody in a very bad light. I had not -- it 

25 hadn't been brought to me. If you have a concern, bring it to 
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1 me. I'll look into it. I'll -- you know -- I will go through and 

2 I'll have a discussion. I'll investigate it. But that's not the 

3 forum to be tearing somebody else apart. I wouldn't let them do 

4 it to him. I wouldn 1 t let them do it to anybody else. 

5 Q I'd like to direct your attention to General Counsel's 

6 Exhibit GC-32. 

7 MS. PASCUCCI: Judge, if you could provide her with a copy 

8 of that? 

9 JUDGE GOLDMAN: I'm handing her GC-32. 

10 BY MS. PASCUCCI: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

If you could take a minute to look over that. 

Sure. 

Do you recognize it? 

Absolutely, I wrote it. 

That was my question. Who wrote it? 

I did. 

And you wrote that by yourself? 

Absolutely. 

Do you know when you did that? I know that it's dated. 

20 Well, it's dated 9/24. That's the date of the conduct. But do 

21 you know when it was written? 

22 

23 

24 

25 

A 

Q 

A 

Q 

That would be the date that I would have written it. 

The same day? 

Correct. 

And is this the Verbal Warning that you issued to Mr. 
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l Q I want to discuss with you the September 24 th , 2015 staff 

2 meeting. 

3 

4 

A 

Q 

Okay. 

The concerns that Scott voiced to you in that meeting were 

5 related to breaks. Correct? 

6 

7 

A 

Q 

That's how it started out, yes. 

In fact, he was specifically talking to you about who is 

8 able to cover for those breaks. Correct? 

9 A He was specifically talking about the example that I had 

lO used on how the breaks had worked and refusing to accept from 

ll the person who was covering at that point, yes. 

12 Q So he was responding to something that you had said about 

13 the breaks. Correct? 

14 

15 

A 

Q 

Yes. 

And according to you that was the first time that you had 

16 heard that there was a concern in the unit about the competency 

17 of the Nurses covering for breaks. Correct? 

18 

19 

A 

Q 

Yes. 

Now in the October 5th , 2015 meeting that you had with 

20 Scott, where you issued him that Verbal Written Warning, you 

21 only orally mentioned Gayle's name. Correct? 

22 

23 

24 

A 

Q 

A 

I only orally mentioned Gayle's name? 

Did you ever mention Deb Scott in that meeting explicitly? 

I don't recall that specifically. It was very clear that 

25 the write up was about his behavior and disrespectfulness in 
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1 Pascucci saying that you told -- you told Scott, quote, "This is 

2 specifically about your behavior at that staff meeting about Deb 

3 Scott in an open forum"? 

4 

5 

A 

Q 

Yes. 

Did you say that in that meeting with Mr. Marsland on 

6 October 5th , 2015? 

7 

8 

A 

Q 

Yes, I believe that I did. 

Would you agree with me that in the meeting that you had 

9 with Mr. Marsland on the 5 th you mostly talked about Gayle Peck? 

10 Is that true? 

11 A I don't recall that I mostly talked about Gayle Peck, no. 

12 I don't recall that -- I don't recall that I mostly talked about 

13 Gayle Peck. 

14 Q But you would agree with me that just a few moments ago 

15 you said that Scott's statements about Gayle, they were a brief 

16 statement. Correct? 

17 

18 

A 

Q 

In the staff meeting because I didn't let it go on. 

Right, so the majority of what Mr. Marsland talked about 

19 in that staff meeting was in relation to Deb, not Gayle. True? 

20 

21 

A 

Q 

The majority, yes. 

You testified that you were also held to the Nursing Code 

22 of Conduct too. Correct? 

23 

24 

A 

Q 

Correct. 

You send out the results of monthly patient surveys. 

25 Right? 
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1 A 

2 Q 

3 A 

4 Q 

5 A 

Correct. 

And you circulale Lhose to the entire department? 

Correct. 

To all of the Nurses? 

607 

Actually, Doctor Cooke and I send them out globally to all 

6 Nurses, all Doctors, all -- everybody gets them because an Aide 

7 could be involved in the care, even mid-level Practitioners get 

8 it. We all get it. 

9 Q And you would agree with me that in those Patient surveys 

10 you circulate Nurse's performance is criticized. Correct? 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

We send out all comments ±ram Patients. 

And that includes the criticizing of Nurses. Correct? 

It includes all comments that come in, yes. 

And their names also on occasion. Correct? 

We' re all held accour1Lal.>le, ye::;. 

Have you ever been discipline for sending out all of those 

17 monthly patient surveys to all of the Nurses? 

18 A 

19 Q 

No. 

And just so the record is clear in that staff meeting on 

20 September 24 th , 2015 you specifically mention Deb Scott by name. 

21 Correct? 

22 

23 

A Yes. 

MS. NOTO: I have no further questions for this witness at 

24 this time. 

25 JUDGE GOLDMAN: Okay, thank you -- anything to follow up? 
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1 was a problem? 

2 A In every shift, we have all bed meeting. At that meeting 

3 is one we have all the team leaders, the charge nurses. We all 

4 come together. 

5 And the nurses they meet twice. At 8:30 in the morning 

6 and 2: 00 in the afternoon. 

7 So what I do in that bed meeting is every unit would tell 

8 us how many patient they have, so that we have any beds 

9 available. 

10 And then we go around again, do the staffing, if we have 

11 enough staff. And we don't have enough staff and they have too 

12 much, that unit doesn't have enough good work. 

13 But that day after we left, the bed meeting, it's 4:00. I 

14 got a call from my Anne Marshall. 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

From, I'm sorry. 

From Anne Marshall. 

Okay. You got a call from Anne Marshall. 

She was the team leader in ICU that day. 

Okay. Team leader in ICU. What did she say when she 

20 called you? 

21 A She said to me, which one you did? But she doesn't want 

22 to take that admission. And I said, "Why?" She said, "Well, 

23 they don't have enough staff for the night shift." 

24 Q I'm sorry, I don't want the name, but what patient are you 

25 referring to? 
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1 A 

2 

3 

4 

5 Q 

698 

No, the patient was in the ED room. Which bed, which ICU? 

JUDGE GOLDMAN: Which room was the patient in? 

THE WITNESS: I don't know which ED. 

JUDGE GOLDMAN: ED. 

Okay. I'm sorry, that's what I couldn't hear. 

G So there was an ED patient who needed to go to ICU and she 

7 called and said we can't take the patient. 

8 A Yes. 

9 Q Okay. Then what? 

10 A And then I tell, I asked her if her boss is still around. 

11 She say, "Yes." I say, "Okay, I'm coming now. I want to talk 

12 to her." I say, "Did you call anybody." She say, "Nobody's 

13 coming in." 

14 Q 

15 Anne? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

So is this all the same conversation just between you and 

Yes, yes. 

Okay. 

Then I said, "Okay. Let's go to Joel's office." 

I need you to go slower. 

Okay. 

Because it's important what you said and what she said. 

22 So you asked her 

23 A 

24 no. 

25 Q 

I asked her and I say, "Have you call anybody?" She said 

Okay. 
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l A And that's right at that moment, okay, but you want the 

2 night shift to come. We don't have enough nurses to take care 

3 of the patient. So I said, "Okay." 

4 So I came to our unit. Myself and Anne we went to Joel's 

5 office to 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

ll A 

Joel, and who's Joel? 

Joel which is the interim director of ICU. 

And the full name? 

Joel Brown. 

Joel Brown, thank you. 

And I explained to him what was going on. I said, "Of 

12 course I don't want to leave before we know what to do." 

13 Because sometimes if we come up to the patient, we contact 

14 the administration and see where she go somewhere else. If we 

15 don't have the staff. 

16 Q Okay. So there was a - - so this ED patient, if he 

17 couldn't be placed in the ICU, he or she, then that person may 

18 have had to go to the hospital. 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

Go somewhere else, yes. 

Okay. 

So we were talking about it, so 

So who's talk - - so then now - -

It was me, Anne and Joel now in Joel's office. 

Okay. I'm going to slow you down, thank you. So the 

25 first conversation just between you and Anne - -
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1 A 

2 Q 

3 A 

4 

5 

G 

Q 

Yes. 

- - where did that take place? 

It took place on the phone. 

Oh, on the phone, right. 

MR. PASCUCCI: Sorry. 

JUDGE GOLDMAN: Sorry, the conversation between you 

700 

7 and Anne what time was that approximately? You said it, I just 

8 didn't catch it. 

9 

10 

THE WITNESS: It was at that 2:00 bed meeting. 

JUDGE GOLDMAN: Okay. And when you - - and you said 

11 that Anne's concern was that there wouldn't be staff for the -

12 

13 

14 

15 

16 

THE WITNESS: For the niqht shift. 

JUDGE GOLDMAN: For the night shift. 

THE WITNESS: Yes. 

JUDGE GOLDMAN: When you say night shift, you mean 

17 the shifts starting at 

18 

19 

20 

21 

22 

THE WITNESS: From 7:00 p.m. 

JUDGE GOLDMAN: From 7:00 p.m. 

THE WITNESS: To 7:00 a.m. 

JUDGE GOLDMAN: Okay. 

THE WITNESS: Yes. 

2 3 BY MR. PASCUCCI : 

24 Q 

25 A 

So after the phone conversation, did you go the ICU unit? 

Yes, I went to the ICU. 
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1 Q All right. And then you had a conversation in Joel's 

2 office with the 

No, not. 

Okay. 

When I got to ICU we both look at the board. 

What is the board? 

The board they have, announces who's corning in. 

701 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

Can you just get us a description of what the board means? 

The board means that we not enough nurses coming in. The 

10 number of patient that is in ICU. 

11 Q 

12 A 

Okay. 

So that would give us how many beds we have available and 

13 how many nurses that will come in to work. 

14 Q So tell me if I'm wrong about this. But I think I know 

15 what you're describing. Is it like a white board - -

16 A 

17 Q 

18 A 

19 Q 

Yes. 

- - on the wall? 

Yes. 

And there's patient names and information about each 

20 patient? 

21 A 

22 Q 

23 A 

Yes. 

And that's how you figure out - -

Well, not too much information about a patient. It's a 

24 white board. 

25 Q Yeah. 
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That puts every staff for 24 hour shift. 

I see. 

702 

1 A 

2 Q 

3 A 

4 Q 

5 

That some of it 3:00 to 11:00, 7:00 to 7:00 on the board. 

Okay. 

JUDGE GOLDMAN: So you can see who's scheduled to 

6 come in. 

7 

8 

THE WITNESS: Who's scheduled to, yes. 

JUDGE GOLDMAN: And you can see if there were holes 

9 in the schedule? 

1 0 

11 Q 

'T'HF. WT'T'NF.,S,S, YPR, YPR. 

Okay. So you went to the board or just yourself or were 

12 you with Anne or? 

13 A 

14 Q 

15 A 

16 Q 

17 A 

I was with Anne. 

You and Anne, okay. 

So we - -

So what happened there? 

So we start talking about it. She said she had to call 

18 everybody and nobody would come in. And I say, "Okay. And 

19 let's go to Joel Brown office." 

20 So I went there and I say, we're in famine. I said, "We 

21 have a patient in ED, I don't know what we're going to do if 

22 we' re not going to be able to take the patient." 

23 Q 

24 A 

25 Q 

And at this point the three of you are talking. 

We are talking. 

Okay. 
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1 A And I say that Anne told me she call everybody but nobody 

2 call her back or say that they will come in. 

3 So then me, Joel Brown, and Anne Marshall, we went back 

4 outside to where the board was. 

5 

6 

7 

8 

Q 

A 

Q 

A 

She left Joel's office and went to the board. 

Yeah, three of us. 

Right. 

So as we were talking, she asked Anne, so nobody want to 

9 come in. She say no. 

10 

11 

12 

13 

Q 

A 

Q 

A 

Did you say he asked Anne meaning, Joel? 

Yes, he did. 

Okay. 

She say, no. Then she took the charge nurse book. In the 

14 charge nurse book, there were the staff phone number in there. 

15 

16 

Q 

A 

Okay. 

So Joel took the book with him to his office to make a 

17 phone call to see who could come in. But when he went to his 

18 office, I went with him. 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Because I don't want him to leave. So 

Just so I understand, you're the house supervisor. 

Yes. 

And you've got responsibility for all the units. 

Yes. 

He's got responsibility for that unit. 

Yes. 
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1 Q 

2 A 

3 Q 

4 A 

5 Q 

6 A 

You want him to leave. 

I don't want him to leave without - -

Until the problem in his unit is solved. 

Yes. 

So it doesn't land on you, I guess, so to speak, right? 

Well, l>eca.use I wa.uL .iL Lo Lesolve LhaL way. Thal the 

7 physician is still in the building. 

8 We can all come together and figure out what to do. 

704 

9 Q Okay. So he takes the charge nurse book and where does he 

10 go? 

11 A He went to his office and I follow him to his office. So 

12 I pick up the phone. He calls Scott. I don't know Scott's 

13 last name. He worked my shift. 

14 

15 up? 

16 

17 

18 

JUDGE GOLDMAN: You picked up the phone or he picked 

THE WITNESS: No, no, he - -

JUDGE GOLDMAN: He. 

THE WITNESS: - - pick up the phone to call the 

19 staff. So the first staff he call was Scott. 

20 I don't know Scott last name. He only work night. I 

21 don't work, I don't know many night people. 

22 Q 

23 A 

24 Q 

25 A 

Right. Okay. So there's a nurse named Scott. 

Yeah. 

Yeah. 

So Scott say yes, we are coming. 
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1 Q 

2 A 

Okay. 

So after he made that phone call, he left the book there 

3 and went outside. I follow him again. Went outside and he 

4 turned around. 

5 He goes okay, give me the first, the list that you call, 

6 so that I have to call them again. 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

Now, were you there for this part of it? 

Yes. 

So were you told - -

I was there for the whole time. 

So you and Joel were going together when you left the 

12 office to go talk to Anne? 

13 A 

14 Q 

15 A 

Yeah. 

Okay. 

And he said to her, he goes, "Give me the list of people 

16 that you call, so that you have to call them again." 

17 Q 

18 A 

Okay. 

And she say, "I didn't call anybody." He say, "But you 

19 said you did." I didn't call anybody. It's not my job. 

20 Said, okay. So after we got Scott, there were no - - we 

21 have enough staff for that night. And that's when I left. 

22 

23 

Q Okay. 

JUDGE GOLDMAN: I want to ask you. Anne, I didn't 

24 call any you testified. And then - -

25 THE WITNESS: Then she say, it wasn't my job. 
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1 

2 

3 

4 

5 

6 Q 

706 

JUDGE GOLDMAN: Well, the first someone said you did. 

THE WITNESS: Yeah. 

JUDGE GOLDMAN: Who said that? Was that you or Joel? 

THE WITNESS: No, that was Joel. 

JUDGE GOLDMAN: Okay. I got it. 

I was going to do the some thing. 'CauHe I wanted to 

7 break it down just to be sure. 

8 JUDGE GOLDMAN: I think we got it. It becomes 

9 l e;:;iding when you - - if this is the problem. 

1 0 MR. PASCUCCI: No, no. 

11 BY MR. P~SCUCCI: 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

When you went back out. 

Yes. 

After you called Scott and Scott agreed to come in. 

Yes. 

And you went back out, tell me one more time who said what 

17 and in the order in which they said it. 

18 

19 

A 

Q 

When T went back out, they said to 

Use names instead of pronouns. So when you say he, tell 

20 us the name. 

21 A 

22 

23 

24 

25 

Q 

A 

Q 

A 

Okay. Well, Joel, when Joel and I went back out - -

Right. 

- - after phoned Scott, says he's going to come in. 

Yeah. 

so we told Anne that Scott is coming in. And he said, "So 
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_,,,,,...,_. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

707 

give me the list of the other people that you called." Then I 

have to call them back. 

Q Okay. 

A She said, "I didn't call anybody." 

Q The she is? 

A Anne Marshall. 

Q Okay. 

A Said she did not call anybody. Then Joel said, "But you 

said you called people, nobody come in." 

Then Anne said to Joel, "That's not my job to do that." 

Q And then did the conversation end there or did Joel 

respond to that part when Anne said that's not my - -

A Joel didn't - - Joel said to her, "You are the team 

leader, that's your job to find staff." 

Q Wait a minute. Can you repeat that slowly? Joel said 

what? 

A Joel said, "You are the team leader. It is part of your 

job to find staff." 

Q Okay. 

A Anne going that's not my job. That's your job. So Joel 

left the nurses' station. Went back to his office. And I 

guess left because like at all - -

Q Was there any more words between Anne and Joel that you 

heard or between you and Anne? 

A No, no. 
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1 Q 

2 A 

3 Q 

or between you and Joel? 

That's it. 

From that point from your perspective, because the one 

708 

4 nurse said he'd come in, that the immediate issue was resolved. 

5 Is that right? 

6 A 

7 Q 

Yes. 

Okay. Did anything else happen that day or that evening 

8 that was relevant to this? 

9 A Well, that evening, we started getting some discharge 

10 nurse from fourth floor. And I've told them they cannot call 

11 anybody off with that three floors. 

12 

13 

14 

15 

16 Q 

JUDGE GOLDMAN: I'm sorry, you told who that? 

'T'HF. WT'T'NF.RR: T t.ol c'l P.VP.ry c'lepart.ment.. 

JUDGE GOLDMAN: Every department? 

THE WITNESS: Yeah. They cannot call anybody off. 

So wait a minute. I want to go back to the beginning. 

17 You said something about what 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

What. t.he fourth floor. 

Oh, fourth floor, fourth floor. 

Now, they getting all discharges. 

Okay. 

So we are short nurses. 

I see. 

So when they are short nurses, they are to ask what do you 

25 want us to do with the nurses? And we send them, what do we 
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709 

1 do? Do we call them off? 

2 Q Right. 

3 A And I said, "Do not call anybody off. Let me show who's 

4 going to ED. 

5 They were really busy, but I know Joseph and Anne Martin, 

6 we show in ICU, I tell that to Ben, the nurse. Have the nurse 

7 come to ICU to float. 

8 Floating mean the persons on the shift they could have 

9 them on the floor. 

10 Q 

11 A 

12 Q 

13 A 

Right. 

That's what I want my shift before I left at 7:00. 

Okay. Now, did you end up documenting this incident? 

I think I sent email to Linda Primer, I think. I don't 

14 remember. 

15 Q 

16 

Okay. 

MR. PASCUCCI: I'd like to - - there's an ALJ Exhibit 

17 M, ALJ l(m), that's I'd like to make Respondent's Exhibit 3. 

18 (Respondent's Exhibit R-3 identified) 

19 Q 

20 is. 

21 A 

22 Q 

23 A 

24 boss. 

25 Q 

Take a look at that and then tell us what that document 

Yes, I just got it the time wrong. 

First tell us what it is. 

This is the email I sent because in the comment is my 

Okay. 
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And I just want to talk to him about what is going on. 

This - -

I look at it. So I sent out this email. 

710 

1 A 

2 Q 

3 A 

4 Q Let me ask you just a couple of questions. This email is 

5 dated June 26 th • Is that the day that we've been discussing? 

6 A Yes. 

7 Q Okay. So this is that day. 

8 A Yes. 

9 Q And this is the email that yrni mmt: to cToel, right? Who 

10 is Norman ,J. 1 g-oPR hy ,TnP.l Rrown, is that: correct? 

11 

12 wrong? 

13 

14 

15 

JUDGE GOLDMAN: Did I hear you say the time was 

THE WITNESS: Yes. 

JUDGE GOLDMAN: What time was it about? 

THE WITNESS: It was at 12:30. I was it was 3:30. 

16 It says 12 : 3 o. 

17 

18 

19 

20 

21 

22 

23 

24 

MS. NOTO: I missed that. What just happened? 

THE WITNESS: I said the timP. Wr.lR wrong. 

MS. NOTO: In the email itself? 

THE WITNESS: No, no. This is the right time. 

JUDGE GOLDMAN: What's wrong? 

THE WITNESS: When I left I thought it was 2:00. 

JUDGE GOLDMAN: Yes. 

THE WITNESS: So what I'm saying, this is the right 

25 time. When I testified say 2:00. But it's past 2:00. 
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711 

1 MR. PASCUCCI: She thought it was after 2:00, but now 

2 she sees it was earlier. 

3 THE WITNESS: Yeah. It's 12:30. Remember I went 

4 straight to my office, I wrote that. 

5 JUDGE GOLDMAN: So you believe this is accurate 

6 what's in this exhibit 

7 

8 

9 

THE WITNESS: Yes, yes, that is correct. 

JUDGE GOLDMAN: The time of the exhibit. 

THE WITNESS: Yes, that is I believe. The only thing 

10 they find is the time, that's it. 

11 BY MR. PASCUCCI: 

12 Q So just to close, does the time that's reflected in 

13 Respondent's Exhibit 3 refresh your recollection about what 

14 time the incident happened? 

15 A 

16 Q 

17 A 

18 Q 

Yes. 

And what time do you now believe the incident happened? 

It's 12:30. I was thinking it was 2:30. 

Okay. So you believe now that it was when it happened. 

19 So then you wrote this email to Mr. Brown. 

20 Tell me why you wrote it and why you copied the people 

21 that you have here. 

22 

23 it. 

24 

25 

MS. NOTO: Objection. Relevance as to why she wrote 

JUDGE GOLDMAN: I'm going to allow it overruled. 

THE WITNESS: I wrote it because there be problem 
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l to come to work, they are afraid what's going to happen at 

2 work. They don't want - -

3 

4 

5 

6 

7 

MS. NOTO: Objection, speculation. 

THE WITNESS: That was 

MS. NOTO: Hearsay. 

THE WITNESS: That is what broke me on that. 

JUDGE GOLDMAN: It is hearsay. So she's explaining 

8 this is why you posted. 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

THE WITNESS: Yes. 

JUDGE GOLDMAN: Let's move on, we got the post. 

Okay. Were you done. 

So that's why I posted that. And I try this time. 

MS. NOTO: Objection. 

JUDGE GOLDMAN: What's the objection? 

MS. NOTO: There was no question posed. You had 

16 asked him to move on and it's just - -

17 

18 

THE WITNESS: Because that took me down. 

JUDGE GOLDMAN: Hold on, just wait, just wait. The 

727 

19 question is why she posted, isn't that? Have you explained why 

20 you made the post? 

21 THE WITNESS: Yes, I made the post based on what was 

22 posted on myself and Scott. 

23 And I made that post because of work, they personally 

24 attack me. 

25 They say I sell my soul to the devil, all kind of 
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1 stuff like that. That's why I responded to that posting. 

2 BY MR. PASCUCCI : 

Q 

A 

Q 

A 

Did you find that offensive? 

Yes, I did. 

Personally offensive. 

Personally, yes. 

728 

3 

4 

5 

6 

7 Q So when you wrote that post on Facebook, were you writing 

8 that as a house supervisor? 

9 A 

10 Q 

No, it's my house, my computer in my own living room. 

Ann wP.re you contacted by your supervisor or higher 

11 manager about this? 

12 A 

13 Q 

14 A 

Yes. 

When was that? 

She had contact me maybe a day or two later, when I came 

15 back to work. 

16 

17 

18 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

JUDGE GOLDMAN: Who called you? 

THE WITNESS: Linda Crumb. 

,nmcw: r-:m,nMAN: What did she say? 

I missed when. I'm sorry, when was it? 

I think a day or two after that. 

Okay. 

I was not work when I wrote that. 

Okay. 

And Jessica told me, I understand you're angry, but you 

25 cannot put that post there. 
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1 And I say, why? She said because of your position. I'm 

2 like, but I defend myself. 

3 It's not position, I'm defending myself. This is war 

4 personal on Facebook. She said, yes. 

5 She said to take it down, you are the house supervisor. 

6 And as of that, I have to give you a verbal warning. She did 

7 and I signed a paper. 

8 Q And you took the post down? I don't know if there's one 

9 post or two posts. You took whatever post there was down. 

10 A 

11 

Yes. 

JUDGE GOLDMAN: Well, how many did you take down 

12 because of this call? 

13 

14 Q 

15 A 

16 

THE WITNESS: I took all of them down. 

Well, if I could direct - -

I don't have a number for you. 

MR. PASCUCCI: If I could direct the witness's 

17 attention to General Counsel's Exhibit, they're really 7 

18 through 10. 

729 

19 JUDGE GOLDMAN: I have them here. So let me hand the 

20 witness General Counsel's 7 through 10. 

21 

22 Q 

MR. PASCUCCI: Thank you, Judge. 

Let's start with General Counsel's 7. Do you know who 

23 Charla Green is on Facebook? 

24 

25 

A 

Q 

I believe I was, but I have a picture on there. 

Oh, the picture? 
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1 A 

2 

3 

4 

Q 

A 

Q 

Yeah. 

Okay. Who's that a picture of? 

Scott Marsland. 

All right. Now, this is his post. This is one of his 

5 posts, correct? 

6 A Yes. 

730 

7 Q Was that the only post you were reacting to? Or was there 

8 another post about selling your soul 

9 A 

10 Q 

No, that's not, that's not that. This is not all of it. 

And what was the part of the post that you were reacting 

11 to most strongly? And what was that part - -

12 A Well, it's not the one on here. It was the one that Anne 

13 Marshall said that I was sell my soul to the devil. And that 

14 is not here in all of it. 

15 Q Okay. Now, take a look at General Counsel's Exhibit 8. 

16 Actually it looks like there's three. 

17 

18 A 

Eight, nine and ten. Those are all your posts? 

Eight, nine and ten. Yes, those - - hold on. Yeah. 

19 Those aren't my posts. 

20 Q 

21 A 

22 Q 

So just number 8. Okay. Let's start with just number 8. 

Okay. 

Do you know if that was your first post? Your first 

23 response? 

24 A 

25 Q 

Yes. 

Okay. And that was in response to what both Scott - -
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1 

2 Q 

3 A 

JUDGE GOLDMAN: Don't lead, just - -

What was that in response to? 

It was in response to what start to arose and what comes 

4 after that. There was just only two. This is not the whole 

5 post. 

6 JUDGE GOLDMAN: Just let me ask you. The top part 

731 

7 you've seen. And then you're saying there were comments after 

8 it? 

9 THE WITNESS: This is not all of it. Well, it was 

10 only after this. I was reacting to what came after this. But 

11 it's not in this. 

12 JUDGE GOLDMAN: Okay. Let me ask you this. You're 

13 describing something that's not on a piece of paper. 

14 

15 

16 

17 

THE WITNESS: Yes. 

JUDGE GOLDMAN: That you reacted to. 

THE WITNESS: Yes. 

JUDGE GOLDMAN: Was it something that was written 

18 after - - in other words, do you see how the things below - - I 

19 know enough about Facebook, the things below it are comments -

20 

21 

22 

THE WITNESS: Yes, yes. 

JUDGE GOLDMAN: - - that were made in response to the 

23 quote on the top, the statement on top. Was this additional 

24 writing that concerned you, is that - -

25 THE WITNESS: Yes. That's, no. 
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1 set of comments. 

2 JUDGE GOLDMAN: There's nothing here that would 

3 indicate the number of comments one way or another. 

4 And it's also, that's a moving - - so whenever this 

5 was taken, this may have been all the comments. 

6 

7 

MR. PASCUCCI: I understand. 

JUDGE GOLDMAN: And, in fact, the fact that Charlie 

8 Green's picture appears at the bottom, would suggest that's 

9 sort of waiting to write another comment that might suggest 

10 that those were all the comments at that moment. But this is 

11 just a snapshot in time. 

12 

13 

MR. PASCUCCI: Yeah, I know. 

JUDGE GOLDMAN: The question and answers as to 

14 whether or how many other comments - -

15 BY MR. PASCUCCI: 

16 Q But when you posted your response in GC-8, you're 

17 responding to more than what appears in GC-7, correct? 

18 A 

19 

20 

21 

22 

23 

Yes. 

24 the other. 

25 

JUDGE GOLDMAN: What's your - -

MS. NOTO: Nothing. 

JUDGE GOLDMAN: This is the witness copy? 

MS. NOTO: Yes, it is. 

JUDGE GOLDMAN: So I have no way to know one way or 

MS. NOTO: No, that's fine. 
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1 BY MR. PASCUCCI : 

2 Q 

3 that? 

4 A 

And then the next two posts were posts you made after 

Yes. 

734 

5 Q And then after Linda Crumb contacted you, what did you cio 

6 with these posts? 

7 A Well, I don't check with Facebook. When she contacted me 

8 actually I was like, in the beginning I didn't want to do it, 

C) hP.r.r.111RP. T figun~ it. was my right to respond. 

10 JUDGE GOLDMAN: Can I a::ik you, io that what you told 

11 her or this was your feeling? 

12 

13 

14 

THE WITNESS: This was, that's what I told her. 

JUDGE GOLDMAN: Okay. You told her that? 

THE WITNESS: I told her to claim that. And she 

15 said, yes, I understand you want to respond. But because you 

16 are the house supervisor, you cannot do that. 

17 Q All right. And after she explained to you that because 

18 you're house supervisor that it was not appropriate, what did 

19 you do? 

20 A 

21 Q 

22 A 

23 Q 

24 

Well, she got me early - - I mean a verbal warning. 

No, I know, but what did you do with the posts? 

Well, I went home and took it down. 

Okay. 

MR. PASCUCCI: I'd like to mark this as Respondent's 

25 4. Could you show that to the witness, Judge? Thank you. 
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A''"' r 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Take a look at that and then tell us what that is. 

A This is when Linda called me into her office and she 

explained to me that the posts and inappropriate comment on 

Facebook. So she gave me verbal warning. 

(Respondent's Exhibit R-4 identified) 

735 

Q And it appears to be dated November 13. Is that when you 

received it? 

A 

Q 

or? 

No, 

Oh, 

on 11-18. 

your signature 

JUDGE GOLDMAN: 

THE WITNESS: 

JUDGE GOLDMAN: 

says - -

Did you sign it? 

Yeah. 

How did you receive it? 

THE WITNESS: No, she call to her office. 

JUDGE GOLDMAN: Just the two of you? 

THE WITNESS: Yes, two of us, yes. 

Q I didn't hear. 

A She called me to her office. 

In a meeting 

Q Oh, okay. So she called you to her office, you met with 

her and she gave this to you? 

A Yes. 

Q And then you signed it? 

A Yes. 

Q Okay. Was there any discussion beyond what we see on the 

verbal warning? 
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764 

1 Q Right. If I understand Facebook, under his post could be 

2 a whole series of comments, right? 

3 A 

4 Q 

5 A 

6 Q 

Yes. 

And you responded that all that that was - -

Yes. 

Not just what he wrote, but what others wrote about what 

7 he wrote, is that correct? 

8 A Ye::;. 

9 

lO 

11 

MR. PASCUCCI: Okay. Nothing further. 

JUDGE GOLDMAN: Follow up'/ 

MS. NOTO: Sorry, I'm just adding - very briefly. 

12 RECROSS EXAMINATION 

13 BY MS. NOTO: 

14 Q 

15 A 

lG Q 

Do you remember when I took your affidavit, Flo? 

Yes. 

And when we were talking about the incident that occurred 

17 on June 26th , 2015? 

18 A Yes. 

19 Q And I asked you what happened that afternoon? That's 

20 right? 

21 A 

22 Q 

Yes. 

And I asked you to tell me everything that you knew, 

23 right? 

24 A 

25 Q 

At that time I remember, yes. 

Okay. 
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1 collaborative team work with nursing units from across the 

2 board. 

3 

4 

5 

6 

Q 

A 

Q 

As far as that's a committee? Is that a committee? 

Yes. 

Okay. So who sits on Nurse Practice? 

MS. NOTO: Your Honor, I object to the relevance of 

7 the creation of the document as it involves established that 

8 Respondent maintains it. It's admitted in the answer. 

775 

9 JUDGE GOLDMAN: I understand why you're stating your 

10 view, but I think this is - I'm not saying the defense is 

11 valid or invalid, but it is part of their defense. 

12 And how it was created. So I'm going to allow them 

13 to make that record. 

14 Q 

15 A 

So who sits on Nurse Practice? 

It is a collaboration of nurses from across the 

16 organization. 

17 So there is team leaders, there is charge nurses, there is 

18 staff nurses from every department. And it's overseen by a 

19 nursing director. 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

And you said this document was created in about 2010? 

I would say approximately. 

And it was adopted by that committee, correct? 

Correct. 

Are you familiar with looking at that exhibit, which I'm 

25 trying to get my hands on it, that references - - it appears to 
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1 be some links to some various sources. 

2 Under the tab on page web supporting data, can you explain 

3 what that's all about? 

4 A So when we create a policy at Cayuga, we like to have 

5 supporting data. So it's evidence based practice. 

6 So a lot of this data and I can't speak for it 

7 specifically 'cause I wasn't there at the time created, is 

8 rei:nforceme:nt of whythis is a relevant policy to have. in a 

9 hospital. 

10 Q 

11 A 

12 Q 

From external sources to the hospital? 

Absolutely. 

Okay. An~ you fr1mi liar with a type of meeting called the 

13 safety huddle? 

14 A 

15 Q 

16 A 

Yes. 

What is that? 

So we call them safety huddles, safety briefings. And 

17 that is any time during the day when you're on the unit that 

18 you feel you need the team together to have a communication. 

19 Q 

20 A 

21 Q 

22 A 

And are there both planned and unplanned safety huddles? 

Yes. 

And how do the planned safety huddles work? 

Plan one, it varies from unit to unit. So on my units, 

23 for north and for south, they're usually at 7:00 a.m. and 7:00 

24 p.m. when you have a change of shift. 

25 Versus a surgical unit in the emergency room are on 
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779 

1 with Anne Marshall. And we'll meet in the consultation room." 

2 And so I went out into the room to wait. She was clear 

3 that she wanted to have it in the consultation room as to 

4 really not draw attention to the employee. 

5 So I waited there. And then Anne and Sandra came in. 

6 They both said hello. Sandra told her that I was here just as 

7 a third party witness, which is not something that is uncommon. 

8 And then they began to have a conversation. So Sandra 

9 addressed a few specific incidences with her that happened 

10 earlier in the day. 

11 If I recall it was that, when Sandra said hello to Anne, 

12 she was sort of flippant about it and not kind. And then she 

13 had asked her about the bed meeting. 

14 And when Sandra asked her why she had left to go to the 

15 bed meeting without her, she had said, "Well, you know, I'm not 

16 your babysitter." You can find it there yourself. 

17 And then she went into talk with Anne about a staffing 

18 situation that there was too many users on Sunday, not enough 

19 nurses on Tuesday. 

20 It was the expectation that Anne would make those calls 

21 and Anne did not feel that was her expectation. 

22 Q Do you remember what was said by Ms. Beasley and what was 

23 said by Ms. Marshall? 

24 A So specifically I believe that Sandra and, you know, this 

25 is vague, 'cause it was about a year ago. 
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1 But I remember Sandra saying that, you know, as a team 

2 leader, my expectation is that you will make those calls to 

780 

3 call people on Sunday to see if they'll come out on Tuesday, so 

4 that we can have equal staffing and even staffing throughout 

5 the week. 

6 I do remember Anne was very animated, red in the face, and 

7 became loud and said that that was not her role, she did not 

8 have a description. 

9 No one had ever provided her a job description. Sandra 

10 then said., "I Lhink .il' s clear that you know your role as a 

11 charge nurse and as a team leader." 

12 And that would be the expectation of a leader at the 

13 department to act professional and to make those calls. 

14 At that time, Anne then turned to me and expressed that 

15 she knew that why I was here and this was an intimidation 

16 tactic which is the one really time that I had communicated 

1 7 anything. 

18 And just told her, Anne, I'm really here just for a third 

19 party witness. 

20 that. 

'Cause again, it's not uncommon that we do 

21 So Sandra then started to communicate again with Anne. 

22 And Anne said I am not going to have this conversation with 

23 you. I know that you're intimidating me. 

24 It's either intimidating or bullying because of the union. 

25 Sandra then said that I worked in both environments, union and 
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1 Q And you were here for the Counsel for the General 

2 Counsel's opening statement, correct? 

Correct. 3 

4 

A 

Q Before I ask you that, how long has Cayuga Medical Center 

5 been operating? 

6 

7 

A 

Q 

Since the late 1800s. 

Okay. And yuu heard Lhe Counsel for the General Counsel 

8 ···Say that the staffing was poor ar1d that it was danger0us for 

9 patients. Is that correct? 

10 Ii. 

11 Q 

12 A 

13 

Correct. 

Is that an accurate statement? 

I don't believe so. 

MS. NOTO: Objection, relevance. My opening 

14 statement is in evidence and that actually isn't exactly what I 

15 said. 

16 

17 

18 

19 

MR. PASCUCCI: It was close enough. 

JUDGE GOLDMAN: Well - -

MR. PASCUCCI: I'd like to mark this as - -

JUDGE GOLDMAN: I do agree, I mean, I think by 

20 raising it, we're not going to have a detailed investigation of 

21 staffing levels, but you can put it on the record. I'm sorry, 

22 what number? 

MR. PASCUCCI: Respondent's 5. 23 

24 Q Allen, take a look at this document. Do you know what 

25 this is? 
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1 Peterson to his staff about the - -

2 Q So before I ask you the specific question about those 

3 exhibits, were you here when the Counsel for the General 

4 Counsel stated in her opening statement that in response from 

5 the active Organizing campaign, you, the medical center has 

792 

6 done everything in its power to stop employees who support the 

7 union? 

8 ·· A 

9 Q 

10 A 

11 Q 

Okay. Is that accurate? 

No. 

Tell me how Cayuga Medical Center have responded to the 

12 active organizing campaign. 

13 A We have been very, very balanced in our communication to 

14 our employees. 

15 Number one, respecting the rights of employees to either 

16 be in favor of an organization or against. 

17 We have tried to be very, very honest and transparent in 

18 terms of communication about individual's rights and 

19 responsibilities. 

20 And if there is information that we have received that has 

21 been shared with us that is incorrect, we try to correct it to 

22 the best of our ability. 

23 Q And how has been the spokesperson for the medical center 

24 in this process? 

25 A I have been. 
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1 Q Okay. And how have you shared that information and how 

2 have you indicated to employees that the facility respects the 

3 opinions of nurses who favor the union as well as the opinions 

4 of nurses who do not favor the union. 

5 A I've communicated a series of emails that have gone to a 

6 distribution group that includes registered nurses. 

7 And I've tried to be factual in communicating those issues 

8 to our staff. 

9 And have done that through a variety of different 

10 communications that started last May. 

11 Q Okay. And directing your attention now to GC Exhibit 2, 

12 are these the communications that you just referred to? 

13 

14 

15 

A 

Q 

A 

Yes, they are. 

Okay. And how are these delivered? 

These are delivered by email. There's a specific 

16 distribution group that goes to registered nurses. 

17 Q Looking at exhibit 2(b). Do you know whether this is a 

18 complete set of all the communications that you've sent? 

19 A 

20 Q 

21 A 

22 Q 

To registered nurses? 

Yes. 

To the best of my recollection, I believe it is. 

Okay. Good. And these, I believe these are in 

23 chronological order. So would 2(b) then be the second 

24 communication from you? 

25 A Yes. 
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To the staff? 

Yes. 

794 

1 Q 

2 A 

3 Q And in that communication in the second to last paragraph, 

4 what did you say specifically about the rights of employees? 

5 Second page, second last paragraph. 

6 A Oh, I'm sorry. What I've tried to talk about is the 

7 environment that we have within our organization, the fact that 

· 8 we're respectful, we're responsive to employee needs. 

9 We're open, we're fair and transparent. And while we 

10 respect Lhe .c.ighls of some ind.iv .iduals who l:.,el.ieve Lhe un.ion' s 

11 in the best interest of our staff, we also respect the rights 

12 of those individuals that are not supportive. 

13 And that we also believe that direct communication, 

14 interaction with employees without third party representation 

15 is in the best interest of our employees. 

Hi 

17 

Q All right. And in the next communication which is 2(c). 

JUDGE GOLDMAN: I think they speak for themselves. I 

18 will read them though. 

19 

20 

21 

MR. PASCUCCI: That's fine. 

JUDGE GOLDMAN: I've read some of them already. 

MR. PASCUCCI: That's fine, Judge. I want to get to 

22 a different one. There is in one or more of these 

23 communications, a reference to bullying. 

24 If anyone experiences bullying or harassment. Can you 

25 talk about that? Why is that in there and what is that about? 
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1 MS. NOTO: Objection, relevance as to why it was put 

2 in there, whether that statement is or isn't lawful. 

3 Does it matter as to what his attention was behind it 

4 being in there? 

5 JUDGE GOLDMAN: I thought in this case your 

6 allegation was it was in response to. Would be this in 

7 response to union activity. 

8 I mean, let me give you a hypothetical. What if he 

9 says the reason it's in there is •cause I wanted to stop 

10 unionization? Wouldn't you think that's relevant? 

11 MS. NOTO: I suppose so. All right. 

12 BY MR. PASCUCCI: 

13 Q Well, let me direct your attention specifically on the 

14 first page of 2(a), which is the first page of the overall 

15 exhibit. 

16 There are bullets and the third from the bottom bullet. 

17 It says, if you feel you are being harassed or intimidated, 

18 feel free to contact your supervisor directly or security. 

19 First of all is that directed at harassment or 

20 intimidation by Cayuga union employees or by anti-union 

21 employees or by both or by neither? 

22 

23 

24 

A 

Q 

A 

By both. 

And why was that statement included in your email? 

Because we had some employees go to their directors who 

25 indicated that they had been subject to bullying or 
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1 intimidation. And they wanted to know what steps they could 

2 take. 

3 Q And is that type of statement included in all of your 

4 communications? Or only some of your communications? 

5 A I don't believe it was in every communication. 

6 Periodically that was reinforced. 

7 Q And why would it be - - what occasion would give rise to 

8 including that in one of your CO!tilt(UfiicationsT 

9 A Again, if I heard from a director or several directors 

796 

10 that employees were raioing concerno with them, then we thought 

11 it would be appropriate to share with the general 

12 communication. 

13 Q I direct your attention, just as another example to 2(i). 

14 In the middle it says, while those who are in favor of 

15 organizing you have a right to communicate expressly 

16 acknowledging those in favor of the union having a right to 

1 7 communicate. 

18 Correct? 2(i) in the middle. The sentence says, while 

19 those who are in favor of organizing have a right to 

20 communicate, those are opposed to unionization have the same 

21 right. 

22 

23 13. 

24 

25 

A 

Q 

I don't know if you're on the right one. It's November 

Yes. 

It's the second sentence paragraph. It starts, we've 
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1 Q Can you tell us to the extent your communications say that 

2 people have a right to favor or oppose the union. 

3 Could you describe what kinds of activities have been 

4 taking place throughout the facility, during this organizing 

5 campaign in terms of employees communicating with one another? 

6 JUDGE GOLDMAN: I'm sorry, I don't mean to quibble, 

7 but first, the preface to your question seems unrelated. 

Yott said ih terms of what's writteh there. rt·seems 

9 perfectly appropriate to ask him what kind of activities were 

10 going on. 

11 

12 

13 

14 Q 

MR. PASCUCCI: Let's just do that then. 

JUDGE GOLDMAN: Okay. 

MR. PASCUCCI: Okay. 

So what kinds of activities were going on among employees 

15 in terms of communicating their views on the subject of 

16 unionization? 

17 A There were flyers that were being put up throughout the 

18 organization. 

19 There were also individuals proactively reaching out to 

20 employees on a number of our different units asking for support 

21 in unionization. 

22 There were individuals that were being asked to sign 

23 cards. There were individuals that were being asked to sign 

24 cards. 

25 What was reported to us was not really truthful reasons. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

And a number of people felt as though they were being pressed 

to sign a card. 

Q And there's an allegation in the complaint that Cayuga 

Medical Center has unlawfully interrogated employees about 

union activities and threatened employees for supporting the 

union. 

799 

Do you have any knowledge of either of those things taking 

place? 

A Not with any threats or anything of that matter. 

Q Or interrogation? 

A No, not that I'm aware of. 

Q All right. What did Cayuga Medical Center do to educate 

its own supervisors and managers about the roles of conduct for 

them during an organizing campaign? 

A There's a number of things that we have done. We have 

educated all of our leaders throughout the organization. We 

have utilized your firm to assist us in that. 

We have also communicated and conducted similar 

educational forums with our managers and we've done that 

multiple times in the course of the year. 

And we do that periodically. In fact, prior to this 

campaign taken place, we have also done that with our directors 

in previous years to make sure that they understand their 

rights and also the rights of employees. 

Q Okay. Let's talk about tabling. First of all, what 
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1 

2 

Q 

A 

Okay. What happened the next day? 

The next time, the next day was, as I walked into the 

3 cafeteria, Scott Marsland and Erin Bell had set up two tables 

4 on the left hand side of the cafeteria. 

5 I was originally not aware that they were there. I was 

803 

6 notified that they were there. I went over and again indicated 

7 that they really couldn't table there. 

8 Had a conversation with Scott where he said, our attorney 

9 believes that we can. 

10 Went back, had a follow up conversation. And at that 

11 point in time, we did not stop them from tabling, nor did we 

12 stop them at any time in the future. 

13 Q Okay. And do you know how frequently tabling occurred 

14 after that? 

15 A It happened on numerous occasions. I couldn't tell you 

16 exactly how many. 

17 Q Okay. And on numerous occasions but also on how frequent 

18 a basis? Weekly or monthly or daily? 

19 A As I think back, it varied. Sometimes it would happen on 

20 a weekly basis. Sometimes the spread of time would be longer 

21 than that. 

22 Pretty much it was like a week to two weeks as I recall. 

23 

24 

25 

Q 

A 

Q 

And was security ever called to remove them? 

No. 

And was anyone ever told that they had to stop engaging in 
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1 that activity after those first two occasions? 

No. 2 A 

3 Q And would you be aware of any disciplines to any employees 

4 for either violations of the medical center's solicitation 

5 policy or violations for, letting to posting literature or 

6 these tabling activities? 

7 A Yes. 

8 · · Q · Okay: Have there been any? 

9 A 

10 Q 

11 A 

12 Q 

No. 

Have there been any counselings? 

No, not that I'm aware of. 

Okay. The General Counsel introduced an exhih.i t which was 

13 a 2011, I believe, letter. I believe it's GC-5. GC-5 and 6. 

14 Do you recognize those letters? 

15 A 

16 Q 

Yes, I do. 

And the issue is the allegation against the medical center 

17 is that there's a rule that employees cannot discuss their 

18 salaries or their pay rates with one another. Is that 

19 allegation true? 

20 A 

21 Q 

There is not a policy to that effect. 

Is there a practice to that effect that they're not 

22 allowed to talk to one another about the - -

23 A We encourage individuals not to do that. But there is not 

24 a policy that prevents that. 

25 Q Has there ever been discipline for that? 
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1 A 

2 Q 

No. 

This letter closes with a reference to we ask that you 

3 keep confidential. Why does this letter say that? 

805 

4 A The reason we said that is that this was a special market 

5 adjustment that we put into place for registered nurses. 

6 And we've done that periodically over time. And since 

7 this was not an across the board salary adjustment, it was just 

8 limited to registered nurses, we asked that they keep that 

9 information confidential and not share it. 

10 Q Okay. Have you, other than in this letter, do you 

11 remember ever telling employees that they're not allowed to 

12 share their information about their salaries to one another? 

13 A In these types of letters, we just ask people not to share 

14 that information. 

15 Q Did you hear Anne Marshall testify that you told a group 

16 of nurses recently, or in the past, since the active campaign's 

17 been under way, that they should not be talking about their pay 

18 raise? 

19 A Yes, I heard that. I believe the word that she utilized 

20 was this conversation is inappropriate. 

21 

22 

Q 

A 

Is that true? 

I do not recall that conversation. I round through the 

23 hospital on a weekly basis and interact with staff on a weekly 

24 basis. 

25 To be quite honest, I can never recall any conversation I 
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1 had with any of those roundings where I had any conversation 

2 that was like that. 

3 Q Would you ever have a conversation like that telling 

4 people who are talking about their pay rates that it was 

5 inappropriate? 

6 

7 

A 

Q 

Not that I can recall I've ever done that. 

Okay. 'T'here's another allegation that Cayuga Medical 

9 concerning disciplinary actions. Do you remember that 

10 allegation? 

11 A Yes, I do. 

806 

12 Q 

13 A 

First of all, is there a rule or policy that says that? 

There's not a rule or policy that says that. However, we 

14 really do like to be able to preserve the confidentiality of 

15 employees. 

16 If an employee elects to share some disciplinary action 

17 that was taken against them, they are free to do that. 

18 But it is our intent not to have managers or supervisors 

19 or individuals involved in that process to discuss that with 

20 other people, because it's not their business if they were 

21 disciplined. 

22 So if the employee wants to share that, they can. But 

23 from a leadership perspective, we don't do that. 

24 Q So in other words, you regard disciplinary matters as 

25 confidential for whose benefit? 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 211 of 618



JA-203

,<-""'"'" 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

813 

A Correct. 

Q There were no other methods of distribution for those 

emails? 

A The only other method of distribution was the letter on 

May 7th , which was the first letter that came out. We asked our 

directors to share that information so their registered nurses 

would have it. 

Q You asked them to hand deliver that, correct? 

A Correct. 

Q And you also gave them talking points as to what to say 

about the campaign, correct? 

A Yes, because I wanted to make sure that our communication 

was consistent throughout the organization and there wasn't an 

opportunity for different opinions with our leadership team. I 

wanted to make sure that that was very consistent. 

Q So you did know that members of your management were 

having meetings about the union, correct? 

A To communicate what we provided. 

JUDGE GOLDMAN: Well, just answer yes. 

Q Is that a yes? 

A Yes. 

Q GC Exhibits 39 and 40. And I apologize I don't have the 

right copies for these, but I will get them. 

JUDGE GOLDMAN: Let's give it to the Counsel and let 

me see it. 
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1 Q This and nowhere else iu Lhi::; aIIidavit did you mention a 

2 second conversation that you had with Scott that day, correct? 

3 

4 

5 

6 

A 

Q 

A 

Q 

That's correct. 

Anne didn't pull two tables together, right? 

Excuse me? 

Anne, when she was tabling the cafeteria did not pull two 

7 tables together·? 

8 A 

9 

10 

11 

Q 

A 

Q 

She sat at one of the high top tables? 

correct. 

Employees are allowed to post non-hospital related 

12 material on the bulletin boards. Is that right? 

13 A 

14 Q 

15 A 

16 Q 

They do, yes. 

And they're permitted to, correct? 

Yes. 

Arni yuur employee Alisa Zelsnak (ph) removes those flyers 

1 7 once a week, correct? 

18 A When she posts our job opportunities flyers, she is to 

19 remove all the other materials on that board. 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

And then it's only supposed to occur once a week, correct? 

That's correct. 

And that's supposed to occur on Fridays, correct? 

That's when she does that. 

You do know who took flyers down, don't you? 

I have been aware with communications that I have 
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1 her role as Team Leader? 

2 A Team Leader role is expected to be collaborative in 

3 problem solving in any issues, whether it's with the House 

4 supervisor, the Director, in trying to make accommodation for 

5 the patients that we have in the Unit. 

8SG 

6 Q Right; and more specifically, what is the role or what is 

7 the expectation with respect to helping to secure additional 

8 staff'? 

9 A. Any Charge Nurac/Tcam Leader is expected to make phone 

10 calls to get statt in as needed. 

11 Q Okay. So continuing on then, was more of what's reported 

12 in this email given to you over -- while you were at that 

13 retreat? Was this something -- were these events unfolding as 

14 you 

15 A Not at the time, because the patients being discharged 

16 and transferred out happened after that phone call, --

17 Q 

18 A 

19 

20 call 

21 

22 

Okay. 

-- when Deb came up to be in charge. 

JUDGE GOLDMAN: I have to ask: When you -- that phone 

THE WITNESS: Yes? 

JUDGE GOLDMAN: for instance you were talking about 

23 you were hearing about Anne, who is reporting that to you? 

24 

25 

THE WITNESS: (No audible response.) 

JUDGE GOLDMAN: Who -- is that Cindy or is it Joel? 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 214 of 618



JA-206

his personal space. She was confrontational. 

2 

3 

4 

5 

Q 

A 

Q 

Did you speak with Ms. Marshall about this incident? 

Yes; I interviewed Anne. 

Okay. I forgot to ask you about that. 

Before we spend any more time on this exhibit, tell me 

6 about your interview with Ms. Marshall. 

7 A Anne told me that there was -- she went to him to talk 

8 about a staffing situation and that he told heL Ll1i::1t the 

912 

9 situation could be remedied by Cynthia taking phone calls, and 

10 he called the House Supervisor to get some Ward Clerk help; and 

11 he had to change Ward Clerk help from the House Supervisor. 

12 She sent someone. 

13 Q What did she tell you about his personal space -- her 

14 proximity to him? 

15 A She felt that she had not gotten into his personal space, 

16 although that she was standing close to him. 

17 Q And what did she say, if anything, about the second 

18 interaction? 

19 A She said that he told her to get away, that she was 

20 harassing him and that she felt that he was not cooperative in 

21 trying to resolve the situation. 

22 Q All right. And why did you decide to issue a verbal 

23 warning to Ms. Marshall based on this incident? 

24 A I based it on the witness who had witnessed the whole 

25 situation. I 
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1 Q 

2 A 

3 Q 

Which witness observed -

Cynthia. 

Cynthia? Okay. 

913 

4 A And I based it on Joel's testimony to me, and I felt that 

5 she had violated the Code of Conduct as far as being 

6 confrontational and invading personal space and that she was - -

7 I guess it was the confrontational dialogue is the best 

8 statement. 

9 Q And what did this decision have to do with her Union 

10 support·? 

11 A .Nothing. 

12 Q And what is the Employer's geuen;1,l practice with respect 

13 to disciplinary action? 

14 A 

15 Q 

16 A 

Well, it's a progressive process. 

Okay. 

Usually there's a verbal warning that can be presented in 

17 writing as a verbal warning; then a written warning; then 

18 suspension -- and that can be various lengths of time -- and 

19 then termination. 

20 Q All right. And in Ms. Marshall's case, she had been 

21 suspended shortly before this; correct? 

22 

23 

A 

Q 

That's correct. 

And why was this issued as a verbal warning versus a 

24 high.er level of discipline? 

25 A I felt that it didn't warrant any; I felt that -- that it 
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1 was more appropriate to give her a verbal warning and not 

2 progress up the disciplinary process. 

914 

J Q Okay. Did Lht-!.t. t-! cu111e i:l. time when you became aware of an 

4 incident involving a new Interim Director in the ICU named 

5 Sandra Beasley and Ms. Marshall? 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

Yes. 

Do you remember the timeframe for that? 

Like the end of August timeframe; is that what you mean? 

Is that what you remember? 

Yes; it was the end of August.. 

All right. Okay. And what -- tell us how this came to 

12 your attention. 

13 

14 

A 

Q 

This came to my attention from Sandra. 

l\.nd did she call you? Did she meet with you? What 

15 happened? 

16 

17 

A 

Q 

18 A 

She 

Or emailed 

She called me, and I believe she sent an email as a 

19 follow-up; but that she felt that Anne had been -- had flipped 

20 her off; she was rude. She was - -

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Had done 

What? 

What did 

Flipped 

What do 

what? 

you say? 

her off. 

you mean by that? 
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A Gave her the finger. 

Okay. 

91.5 

1 

2 

3 

Q 

A She was rude; that she was -- she had -- Sandra had asked 

4 Anne if they could go to bed meeting together. Sandra was 

5 fairly new and felt that she might not find her way; and so 

6 Sandra went to get Anne to go to bed meeting, and Sandra was 

7 told that Anne had already gone to bed meeting; and Sandra was 

8 upset about that and felt tho.t Anne was being disrespectful and 

9 unprofessional. 

And what was the context, in terms ot Ms. Beasley's 10 

11 position with the Medical Center timing? 

12 A She was a fairly new Interim DlrecLur ln ICU. I think 

13 she'd only been there a week or so. 

14 

15 

Q 

A 

And was -- did she tell you whether or not that was done? 

That was the first time she met Anne because Anne was on 

16 vacation - -

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

Okay. 

-- when Sandra started. 

And who was Anne's immediate Supervisor at that point? 

Sandra was. 

And this was the first day they met? 

Correct. 

All right. So you mentioned that she flipped her off and 

24 was rude and that she was disrespectful by not accompanying her 

25 to bed meeting; correct? 
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1 A 

2 Q 

3 A 

932 

Okay. 

Can you tell me how that ordinarily works? 

Ordinarily, we do evaluat;ions bet.weer1 .April 15th and the 

4 end of June; but at that point, we had an Interim Director in 

5 and not sure how long it was going to last in our search for a 

6 permanent Director. 

7 We decided to hold off until the fall for the evaluations 

8 of the ICU SLc1.II. So the message was given at a staff meeting 

9 that we would be using the rating for the 2014 evaluation for 

10 the 2 015 evaluation and that we would look at person;. l 

11 accountability -- that's where people can either lose a point 

12 for such as not getting the mandatory education in or not 

13 having a license or - -

14 

15 

16 

17 

JUDGE GOLDMZI.N: What did you call that? 

THE WITNESS: Personal accountability. 

JUDGE GOLDMAN: Yes. 

THE WITNESS: Right; and because I didn't think it was 

18 fair if anyone had lost a point in 2014, they could have earned 

19 it back in 2015. 

20 Q 

21 A 

Okay. 

So it's important to make sure that that was addressed; 

22 and then for -- set goals for 2016. 

23 

24 

25 

Q 

A 

Q 

So -- and this was all discussed at a staff meeting? 

Yes. 

When -- do you know when that staff meeting took place? 
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933 

1 A No; I don't remember. 

2 

3 

Q 

A 

And you said the timeframe was what -- April to when? 

April 15 to June 30 is when we normally do one. We had 

4 decided to delay that because there was an Interim Director in 

5 place in ICU, and we really could not evaluate the nurses' 

6 performance at that point; so we delayed it 'til October --

7 fall, hoping that we would have a permanent Director in place 

8 and that person wrnilc'.l hr.1vP. ··- hr.1vP. hr.1c'.l P.nrn1gh r.imP. i-n F>vi'll11i'ltf> 

9 the staff nurses' performance. 

10 Q Okay. But when you first infonned sLaff c1LuuL liuw .i.L wc:1s 

11 going to be handled this time in 2015, -

13 Q 

14 A 

15 Q 

16 one? 

17 A 

Oh, hoy 

-- when did that happen? 

I think it was late June. 

Okay. And was that in one staff meeting or more than 

I think I was at only one staff meeting, but that message 

18 was given to the staff at the second staff meeting. 

19 Q And is this a staff meeting for the whole house; or for 

20 all of the nurses? 

21 A For ICU. 

Q ICU. Okay. And so does that mean if we looked at the 22 

23 person's if we looked at the perform evaluation, there's a 

24 form for that; correct? 

25 A Yes. 
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934 

1 Q Does that mean that the entire form, oo it woo completed 

2 in 2014, would be repeated in '15, or that portions would and 

3 other portions wouldn't? 

4 A 

5 Q 

6 A 

All I would take is their rating. 

For what? 

From 2014. I'd look at their rating, and then I would 

7 look at the personal accountability section in 2014 to see if 

8 Lhey had lost a point; and if they had lost a point, then I 

9 would do an investigation to see it they earned that point 

10 back, such as if they had not done their mandatories in 2014 

11 and did in 2015; that they would earn that point back. 

12 JUDGE GOLDMAN: What else is included in personal 

13 accountability? 

14 THE WITNESS: Let's sec, we have licensure, mandatory 

15 aLLewJ.ance, also we have work behaviors. I don't have the 

16 whole list of those, though - - memorized. 

17 MR. PASCUCCI: So actually Judge, I was going to ask -- I 

18 was going to direct attention to the form now. That might 

19 help. It's Statute 29(h) and 29(g) that I'll be asking her 

20 about. 

21 

22 

JUDGE GOLDMAN: We're going to get numbered? 

MS. NOTO: Right. I mean that's what we were talking 

23 about yesterday. I don't know the best effort for that. I had 

24 asked for them all back, but everyone said they had numbered 

25 their own, so -- I mean I can, I just thought that we had just 
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938 

1 A They compared that she did meet all her certificc1t.ions, 

2 her mandatory attendance and red rules. 

3 Q 

4 A 

5 Q 

For 2014? 

Fourteen. 

And what was -- I guess, what was the difference between 

6 checkmarks in the '14 appraisal and the checkmarks that you 

7 made in the '15 appraisal? 

8 A The checkmarks -- the difference i:::i thnt she checked 

9 ::;lie checked -- I had a "no" in one of the categor.ie::;. 

10 Q All right. So then why did you check "no" for that item, 

11 "Demonstrates a sense of right and wrong by exhibiting 

12 unacceptable behavior"? 

13 A For all the behavior issues that had happened throughout 

14 the year, from the June -- the June issues with not. bei.ng 

15 truthful about calling staff in, twice; and her behnviors as 

16 far as not being truthful. 

17 Q All right. And what did that have to do with her Union 

18 support? 

19 A 

20 Q 

Nothing. 

And were any of the other nurses -- were any of the other 

21 ratings that you made in the 2015 evaluation for other nurses 

22 different in any way from the 2014 ratings? 

23 A Yes; there were six or seven nurses that lost a point for 

24 mandatory education done in an untimely manner. There was one 

25 st.aff member that had lost a point in 2 014, so I investigated 
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939 

l that to see if that point had been earned back because it was 

2 an attendance issue. 

3 

4 

Q 

A 

Okay. 

So that point was reinstated; but unfortunately he didn't 

5 complete his mandatories on time; so then he lost a point. 

6 Q So he gained a point and lost a point? 

7 A He gained a point and lost a point. 

8 Q Uk.ct.y. 

9 A And there was one other employee that gained a point 

10 back. 1 believe that wac for mandQtoricc. 

11 Q Okay. Did there come a time when you became aware of an 

12 inappropriate posting on Facebook? 

13 

14 

15 

lG 

17 

A 

Q 

A 

Q 

A 

Yes. 

When was that? 

I don't know the date. 

Do you know the approximate timeframe·:' 

Let's see. You're testing my memory a little bit here. 

18 Fall - - November. 

19 Q What did you say? 

20 A Fall -- November. It was when we went for the hearing 

21 down in Bingington. 

22 

23 

24 

25 

Q 

A 

Q 

A 

Okay. And how did this come to your attention? 

It came to my attention from Cindy Brown. 

And so then tell us what happened; what did you --

She said that there was a posting from Scott, although it 
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940 

1 was listed as Charlie Green --

2 Q Remind me, I'm sorry; but just for the record, it's 

3 

4 

5 

probably thPre J' m s11rP it is; h1.1t whn' s ri ndy Rrown agi'li n? 

A She's a House Supervisor. 

Q Did she call you or do you remember how she communicated 

6 with you about this? 

7 A I think she called and then talked with me after bed 

8 meeting. 

9 

10 

Q 

A 

All LL'::JliL. WhciL dlu. ;:,lie Lell yuu? 

That there was a posting from Scott Marsland about 

11 providing support for Anne because she was going through a 

12 hearing on the sexual harassment case and that Alan Pederson, 

13 Linda Crumb and Flo were going to testify; and 

14 Q And why was it notable? I mean what else did she tell 

15 you about the posting? 

16 

17 

A 

Q 

Really 

Well, did what maybe I should ask you: Did there 

18 come a time when it came to your attention that Flo Ogundele 

19 had made a posting? 

20 

21 

22 

A 

Q 

A 

Oh, yes; yes. 

Okay. So how did that come to your attention? 

I don't know if that was Cindy or someone else on the 

23 I can't remember; but they showed me that Flo had responded, 

24 and so I wasn't -- I felt it wasn't acceptable. 

25 Q So you saw the posting? 
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1 

2 

3 

4 

5 

6 

7 

8 

A 

Q 

copy? 

A 

Q 

A 

Q 

A 

I saw the posting; yes. 

And was that shown to you on the 

Do you know? 

Off Cindy's phone. 

Off Cindy's phone; okay. So you 

Yes; I read it. 

And so what did you decide about 

So that was not appropriate, and 

computer or in a hard 

read it? 

what was posted? 

so I called !:<'lo, and 

9 told her, "You need to take that posting down. That's not 

10 appropriutc for you to do thut," nnd ::io ohc 

11 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

A 

Do how long after it was shown to you did you call ---

Oh, I called her riuht away. 

I just want to be clear. Who did you call? 

I called Flo --

Okay. 

-- to tell her Lo Lake the posting down because ll was 

17 inappropriate. 

941 

I 

18 Q And then how long -- was there any gap between the time 

19 that you read the posting for the first time on someone's phone 

2 O and you made the call to Flo? 

21 A How much time? Ten minutes. 

22 Q Okay. And then so what did you -- and so to the best of 

23 your recollection, tell us what you remember telling Flo. 

24 A I told Flo that it was inappropriate; she shouldn't do 

25 it; that she needed to take the posting down, and she said to 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 206 

Wayne, New Jersey 07470 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 225 of 618



JA-217

21 four. I tound it. 

22 

23 

24 

MR. PASCUCCI: Okay 

MS. NOTO: Yes. 

MR. PASCUCCI: I knE 

25 BY MR.. PASCTJC:CI: 

BURKE C< 
1044 RoutE 

Wayne, 
(! 

942 

home. I was being attacked, and I 

elf." 

till wanted her to remove the posting. 

e anything else that took place in --------------------------

ether she was going to take it down? 

e'd do it immediately because I asked 

derstanding about when it was taken 

there any follow-up to that? 

,1arning. 
1 me, "Hey, I was in my own 

that? 
2 have a right to defend mys 

~appropriate posting on Facebook. 
3 

4 Q 

And I said that Is 
your attention to Respondent's 

And what -- is ther 

5 that conversation? 

6 

7 

8 

A 

Q 

A 

9 her to. 

10 Q 

11 down? 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 0 

~ it. I have it -- I found it. I 
No. 

idn't have four. He did give me 
Did she tell you wh 

Yes; she told me sh 
That's good. 

And what is your un, 
~w you. did. 

Immediately. 

All right. And was 
)UR.T REPORTING, LLC 

Yes. I gave Flo a~ 23 North, Suite 206 
New Jersey 07470 

And why did you do 973) 692-0660 

Because it was an ii 

T'rl likR ~n rlirR~~ 
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943 

l Can you tell us what that is'? 

2 A Yes; it's an employee counselling form to Flo from me, 

3 giving her a verbal warning for posting inappropriate comments 

4 and the expectation that there would be no further postings of 

5 this nature. 

6 (R-4 identified.) 

7 Q 

8 A 

9 Q 

10 l\. 

11 Q 

12 her? 

13 A 

14 Q 

15 A 

And whose writing appears on this document? 

Mine, and Flo's signature. 

Is all the writing, other than her signature, by you? 

Yee. 

l\.11 right. And did you meet with her to present this to 

Yes; I did; the next time she came to work that day. 

Sorry? 

I -- there was a time when I made the phone call, and I 

16 gave the verbal warning because she wasn't working_ 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

Okay. 

I waited until she was working. 

So you waited until she came back to work -

Yes_ 

-- to present this? 

Yes. 

And are you familiar with Ms. Ogundele's disciplinary 

24 records with the hospital -- with the Medical Center? 

25 MS. NOTO: Objection; relevance? 
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972 

1 BY MS. NOTO: 

2 Q would you look at Page 7 for me? Sorry; could you turn 

3 to Paae 7 for me? 

4 

5 

A 

Q 

Yes. 

To the best of your knowledge, Anne is the only person 

6 who you - - who you changed that portion of the document for? 

7 A No. The others let some -- to the best of my knowledge, 

8 they didn't do their mandatory. 

9 Q 

10 A 

11 

12 

13 

14 

In that same category'? 

Oh, you mean in that one? 

JUDGE GOLDMAN: You mean on the one line? 

THE WITNESS: On that line? 

MS. NOTO: Yes. 

THE WITNESS: Oh, the one line -- she's the only one. 

15 BY. !Vl.S . .NOTO: 

15 Q How~ many posts - - Facebook posts - - did you see from Flo 

17 before you issued that verbal warning to her -- that verbal 

18 writing? 

19 A 

20 Q 

21 A 

22 

How many did I see? 

Yes. 

One. 

MS. NOTO: Your Honor, could we produce for the witness 

23 GC Exhibit 8. 

24 JUDGE GOLDMAN: Okay. The witness has eight. 

:Jo B~ MS. NOTO: 
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992 

1 Q Okay, can you -- I think that we all know what ICU is 

2 what was the other Unit? 

Respiratory Therapy. 3 A 

4 Q 

5 A 

6 Q 

7 A 

Okay, and focusing on the ICU, how was that Unit staffed? 

They --

Who works on that Unit? 

We have a Unit Clerk. We had RN's, Intensive Care RN's, 

8 Critical Care Trained, and a Physician, of course, there 

9 onsite, not all the time, but there was one available and also 

10 Nurse Aides. 

11 Q And what about a Team Leader or a Charge Nurse? 

12 A Yes, there was usually a Team Leader on. When there was 

13 not, there was an Assigned Charge Nurse. 

14 Q And what does that role consist of, the Team Leader role, 

15 or in the absence of a Team Leader, the Charge Nurse role? 

16 A To -- like the Air Traffic Controller of the Unit, they 

17 oversee the comings and goings of the Patient and ensure 

18 Patient safety. They ensure adequate staffing. They assjst the 

19 Director or his Designee in helping Staff, getting Staff to 

20 come in, taking care of day to day issues with Patients, 

21 they're kind of boots on the ground, front line. 

22 Q And how does that differ from -- how many different 

23 medical centers or hospitals have you worked in over the years? 

24 A Many, it was -- I would say as an Interim I've been in at 

25 least 20 or 25 facilities. 
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998 

1 phones ring. They have to take calls and I understand that. 

2 Q Did there come a time later when you learned that there 

3 was some concern about the video? 

A Yes, sir. 4 

5 Q Do you recall about when you first heard that there was a 

6 concern? 

7 A I want to say that it was roughly two weeks. I'm not sure 

8 of the timeline. 

9 Q And how -- what did you learn? 

10 A I had learned from Ms. Marshall that certain individuals 

11 were offended by the video and I should apologize. And I did 

12 send out an apology email. 

13 Q Did she -- what did Ms. Marshall say about why people --

14 did she say that she was offended or why did she say why she or 

15 others were offended? 

16 A No, sir, she did not say that she was offended. She said 

17 that there were individuals in the audience that were offended, 

18 including a combat veteran and several members of the female 

19 staff. 

20 

21 

22 

Q 

A 

Q 

Did she say why they were offended? 

No, she did not. 

Did it come to your attention at some point that the song 

23 that accompanied the video was a problem -- was a controversial 

24 choice? 

25 A That did come forward after an email was sent to the 
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You didn't sexually harass her? 

Absolutely not, sir. 

And you also didn't interrogate her? 

Absolutely not. 

1003 

1 Q 

2 A 

3 Q 

4 A 

5 Q Can you describe what really happened in that one on one 

6 meeting that you had w.ith hpr in p;::irl y M,;,y'? 

7 A Yes, sir, I can. We were given a list of talking points 

8 that was provided to us by the HR Department and by Senior 

9 T,Pi'lrlPr.sh i p at C:r1yugr1 Medical. Center. Every Nurse was met with 

10 one on one in private. We handed them the talking points or 

11 I handf:"d thpm th0 t,7lkin<J pnints, h,"'lrl th0m r0arl thr<,ll<Jh it, ,=inrl 

12 ask them if they had any questions. And I would available for 

13 questions. They could actually reach out to anyone for 

14 questions. They could reach out to HR or come back to me and 

15 ask me any questions that they have. 

16 Q 

17 A 

And what were those talking points pertaining to? 

The rights to unionize the facility and what that could 

18 entail and what their rights were on both sides. 

19 MR. PASCUCCI: If I could -- are the exhibits available, 

20 Your Honor? 

21 

22 

23 

24 

25 

JUDGE GOLDMAN: I think that they are, yes. 

MR. PASCUCCI: GC-39. 

MS. NOTO: They're right there. 

MR. PASCUCCI: Are those the Reporters? 

MS. NOTO: Yes. 
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1004 

1 MR. PASCUCCI: It's GC-39 and GC-40, Judge, that I'm 

2 looking for. 

JUDGE GOLDMAN: I have copies, if that's sufficient. 3 

4 MR. PASCUCCI: Yes, of course, if you don't mind showing 

5 them. Thank you, Your Honor. 

6 BY MR. PASCUCCI: 

7 Q If you could look at both of those, one is dated May 6th 

8 and one is dated May 7 th and just tell me if you recall those 

9 documents? 

10 A 

11 Q 

12 A 

13 

Do you want to start with the one that is May 7th ? 

Either one. 

Okay. 

JUDGE GOLDMAN: What's the marking on the first page at 

14 the bottom? 

15 

16 

17 

18 

MR. PASCUCCI: On the lower -- bottom left corner. 

THE WITNESS: GC-39, Your Honor. 

JUDGE GOLDMAN: Okay. 

THE WITNESS: Did you want me to read through these? 

19 BY MS. NOTO: 

20 Q 

21 A 

22 Q 

23 A 

24 RN. 

25 Q 

I just want you to glance and tell me if you recognize it? 

Yes, sir, I do. 

And just -- what is that document? 

This is the fact sheet that we were asked to hand to every 

And if you look at GC-40, the next one, which is actually 
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1 the date prior apparently, according to the date -- is that 

2 similar? What is that? 

3 A These were the talking points that were sent out to 

4 Leadership on how to conduct the interviews and to give the 

5 information out. 

(J So, ;:ire t.hf,se t.he -- l::; Lhl::; U1e mdLeLldl LhdL yuu we.r:e 

7 referring to when you said that you gave talking points at 

8 those one on one meetings? 

1005 

9 A I did not give the talking points. I did give them the GC-

10 39. 

1 1 Q Oh, so yo11 gave them GC-39, but you also had GC-40 as kind 

12 of a guide. 

13 A 

14 Q 

GC-40 is our guide. 

So specifically with respect to the meeting that you had 

15 with Ms. Marshall, do you recall meeting with her about this? 

16 A 

17 Q 

Yes, sir, she was the first one in my office. 

And can you tell us what you said and what she said in 

18 that meeting? 

19 A I gave her the fax sheet. She read over it and I asked her 

20 if she had any questions. And the only questions that I 

21 remember her asking me if I ever been through a unionization 

22 and have I ever worked for a union facility. And my answer to 

23 that was yes. 

24 Q 

25 A 

And did you ask her any questions? 

No, I did not. I asked her if she did have questions. And 
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1 that was the only questions that she did. 

2 

3 

4 

5 

6 

Q 

A 

Q 

A 

Q 

Did you ever use the word 'ringleader'? 

No, sir. 

Did you ever tell her that you'd have to go to HR? 

No, sir. 

Now, Mr. Brown, I understand that your assignment at 

7 Cayuga Medical Center was temporary in nature. Correct? 

8 

9 

A 

Q 

That is correct. 

And have you worked in both unionized and non-unionized 

10 settings? 

11 

12 

A 

Q 

Yes, sir, I have. 

Did you have any particular stake in whether or not the 

13 RN's at Cayuga Medical Center decided to unionize? 

14 

15 

A 

Q 

Absolutely not. 

What was your stance toward positive unionization at 

16 Cayuga Medical Center? 

1006 

17 A I've worked with union facilities before. And it's just a 

18 process. It's part of the job. 

19 Q And did you take a position yourself on that issue at 

20 Cayuga Medical? 

21 

22 

A 

Q 

Absolutely not. 

What instructions did you receive from Cayuga Medical 

23 Center about how to deal with the union issue or what to say 

24 about it or how to conduct yourself? 

25 A To just be there as a resource for the Staff and answer 
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1 any questions. And if there was a question that I could not 

2 answer, to refer them to the Human Resource Department. 

3 Q Did you ever take down any pro-union postings at Cayuga 

4 Medical Center? 

5 A 

6 Q 

7 A 

Yes, sir, I did. 

And why did you do that! 

I had multiple complaints from Staff Members that they 

8 were offensive and I removed them. 

9 Q Did this -- I guess that there were many postings, 

10 correct, over the course of many days, many postings? 

11 A 

12 Q 

Yes, sir. 

And did some of them remain posted for a period of time 

13 and some were taken down? 

14 A They remained posted until I was told that they were 

1007 

15 offensive and then I went and removed them. I did not remove 

16 them until I was told that they were offensive. Or I even had 

17 Staff Members bring them to me. 

18 Q And so did you ever interrogate any of your Employees 

19 about Union support or activity? 

20 

21 

A 

Q 

Absolutely not. 

Did you ever threaten any Employees based on Union 

22 support? 

No. 23 

24 

A 

Q Did you ever treat any Employees differently based on 

25 Union support? 
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1 Mr. Brown dated Friday, June 2Gtl -- an email to Susan -- an 

2 email to Alan Pedersen cc'ing Linda Crumb. 

3 MS. NOTO: I don't have either of those. 

4 BY MR. PASCUCCI: 

Do you recall the events that next day that June 26L~? 

Tell me what took plR~P thRt rlRy. 

1019 

5 

6 

7 

8 

Q 

A 

Q 

A I was told by Ann that we had a possible staffinq issue, 

9 patient issue, an issue for patient care. 

10 Q Now I guess the previous day you were offsite at a 

11 reLredL. CuLLecL? 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

That is correct. 

And on this day were you in the Unit? 

Yes, sir, I was. 

So, Ann came to you in person and talked to you? 

Yes, sir. 

So what did she say? 

She had notified me that we had a possible staffing issue, 

19 a patient issue. I did ask her to elaborate and she read off a 

20 list of possible Patients that we may be getting, either from 

21 the ED or from the Cath Lab. They were just tentative Patients 

22 that could be placed in the Unit. I did ask if she had been 

23 assigned. She said that she had three Patients. I told her that 

24 I'll get on it and I'll see what I can do shoring up Staff and 

25 find out what was going on in house and what the Patient flow 
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1 was looking like in the house and if we had any resources. 

2 

3 

4 

5 

Q 

A 

Q 

A 

6 Q 

7 A 

Okay. 

I called our House Supervisor and had her come up and 

Do you recall who that was? 

It was Flo. 

Okay. 

And we went to the Nurses Station and we ran the board 

1020 

8 with Ms. Marshall again looking at the acuity of the Patients 

9 to see what was in the Unit at that time and what we needed to 

10 do to try to shore up Patient safety and Staffing. 

11 Q So then you, Flo, and Ms. Ogundele, she was there --

12 and then Ann was there and you were all at the Nurses Station. 

13 A 

14 Q 

15 A 

16 Q 

17 A 

That is correct. 

Which is where you run the board? 

Yes, sir. 

So, then what happened? 

We ran the board. and we looked at the board and Ann only 

18 actually had one Patient and -- but she was going to go up to 

19 three after one of our Per Diem Nurses left at 3:00, she was 

20 going to absorb those two Patients. It was still early in the 

21 day before that had happened. So that Nurse was still on shift. 

22 And then she stated to me, "Well, this evening is not 

23 going to be any better because we may have a call in." 

24 Q 

25 A 

This is Ann who said that? 

Yes, sir, Ann said that, yes, sir. I asked her to 
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1 elaborAtA. ShA sairl that one of the Nurses may be calling in 

2 sick and may be not feeling well. 

3 And I'm like, "Can you be more specific?" 

4 And she did tell me who the individual was. And I said, 

1021 

5 "Well, could you please reach out to her and find out if she is 

6 or is not coming." 

7 

8 

And she said, "I've been talking to her all day." 

And I said, "Well, let me rephrase. I need you to reach 

9 0uL Lo lieL cirn.l ::;ee .i.f ::;lie .i.::; u.t .i.::; noL corning in." 

10 And again, she said, "I've already talked to her and I'm 

11 not going Lo cdll heL dyd.i.u." 

12 "Let me rephrase. I really need you to call to see if 

13 she's coming in so we can make plans for staffing this 

14 evening." 

15 Again, she refused. 

16 T then asked for the staffing book. I did ask her if she 

17 had made calls to shore up staffing and she assured me that she 

18 did. That calls had been made and she sent texts and emails and 

19 no one had responded to her. 

20 So, I took the book and went directly into my office and 

21 started my calls. And I called one of the Nurses that I knew 

22 would usually come in for us whenever he was available to, and 

23 he immediately agreed to come in. he was a relatively new Nurse 

24 to the position. But I asked him to come in as Charge because 

25 the Charge that was assigned that night was stronger clinically 
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/'"''" 
1 
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9 

10 

11 

12 

13 

14 
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17 

18 
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20 
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23 

24 

25 

1022 

and I felt that it would be more prudent to put that Nurse in 

the Patient Care mix to assure that the Patients were taken 

care of. And that for him to take the Charge role and for him 

to be there as a resource for the other Nurses. And then to be 

there as the Air Traffic Controller to make sure that 

everything was going well. 

I did ask him if he had received any other calls, texts, 

or emails. And he said that I was the first call that he had 

heard and that he had not received any other phone calls that 

day. 

Q Okay. 

A I went out to the desk with Flo and again, asked Ms. 

Marshall if she would look at the call list and mark those that 

she had called so I did not duplicate the calls. And that's 

when she told me that she did not make calls. 

Q And how did you react to that? 

A I was very taken aback that she had first told me that she 

did make those calls and then she told me that she did not make 

those calls. So I went back to the office. 

I actually handed the book to our PIC Supervisor, who is 

the Performance Insertion Nurse, that happens to have a desk 

right outside my office, and asked her if she would please 

start making calls. And the first call that I wanted her to 

make was to call the Nurse that was supposingly going to call 

in sick to find out whether or not she was going to be coming 
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1023 

1 in. 

2 Q Okay, and looking at Respondent's -- I'm sorry -- ALJ-L, 

3 which is the June 26th email, is that -- you created that 

4 document. Correct? 

5 A 

6 Q 

7 A 

8 Q 

Yes, sir. 

Did you create that on June 26 th about 1:25 p.m.? 

Yes, sir. 

And at the bottom you said that 'Ms. Marshall put Patients 

9 at risk and caused hospital loss of revenue secondary to 

10 unnecessary' -- I'm sorry -- 'this week Ms. Marshall has been 

11 LUU\:: <..:uu::;Lctully a.nd lnsubo.r:Ji.nate, not to rnenti.on stating facts 

12 inappropriately putting the Patients at risk'. 

13 My question is what did you mean by stating facts 

14 inappropriately? 

15 A That she did make calls and that there was no nursing help 

16 available outside of the facility. And that we had not -- that 

17 she had actually tried to shore up Staff with our existing 

18 Staff that was not on shift that night or that next day, which 

19 was our practice to do. 

20 Q And so she said she made calls and she said that she 

21 didn't make calls. 

22 

23 

A 

Q 

24 that? 

25 A 

That is correct. 

What about putting Patients at risk? What did you mean by 

What I meant by that was on the flip side if we could not 
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have found Staff, what we would have had to do was to transfer 

Patients out of our area to another facility, which puts them 

at risk for injury or worsening of their condition going to an 

outside facility because there's not that's very, very close. 

It's not just right around the block. It's actually an 

ambulance ride and getting them in the ambulance, getting them 

packaged up, getting them to the next facility; if we could 

find a facility that would accept them. 

Q So transferring a Patient out is the option of last 

resort? 

A That is an option of last resort. 

Q Okay, and then those events, I guess, led to her 

suspension for a day. Correct? 

A Correct. 

Q And were you involved -- did you participate the decision 

making process with respect to the suspension or no? 

A Absolutely not, I did not. 

Q Was the information that you reported about the events 

leading up to that truthful and accurate? 

A Yes. 

Q Did there come a time later -- by the way with respect to 

you mentioned that -- that your relationship had changed 

drastically with Ms. Marshall. Right? 

A Yes, sir. 

Q And that -- did you eventually end up leaving Cayuga 
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1027 

1 office and said that we had a Patient that needed to qo to Hida 

2 Scan and could I escort the Patient down. 

3 And I asked her if she could take the Patient down. I knew 

4 

5 

G 

7 

8 

that 

the 

Ms. 

she did not have 

And she said that 

Work Clerk because 

Ms. Sullivan who 

Sullivan, who was 

an assignment. 

she was the Work Clerk. She was 

we did not have one that day. 

is our PIC Nurse was there, and 

in that area, if she would mind 

9 the phones while Ann took the PGtient to HidG ScGn. 

being 

I asked 

watching 

10 And Ann said, "Well, I have pages of orders that need to 

11 be put in." 

12 And I asked her, "Is the Patient here?" 

13 And the Patient was not there. In fact, the Patient had 

14 not even arrived yet. 

15 So, I asked her again to take the Patient down to Hida 

16 Scan and I'll see about qettinq a Nurses Aide. 

17 And where I'm out there's a doorway that leads out the 

18 back entrance of the Emergency -- sorry -- the ICU. And in that 

19 doorway was where this conversation had been had. I backed up a 

20 couple of steps and picked up the phone at Susan Nohelty's 

21 desk, who is our Educator, and picked up the phone and called 

22 the House Supervisor and asked her if she could get me a Unit 

23 Clerk. And while I was on the phone I turned and when I turned 

24 Ann was almost nose to nose with me. 

25 And I asked her if she could please step back. She didn't 
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1028 

1 need to stand there. 

2 

3 

4 

Q 

A 

And her answer to me was, "I can stand anywhere I want." 

How close was she to you? 

Within touching distance -- I mean -- she was right in my 

5 face. 

6 Q And when you say 'touching' this is arm's length or 

7 closer? 

8 A 

9 Q 

10 A 

Closer. 

How close? 

Within inches -- I mean -- she was definitely in my 

11 personal space. 

12 Q 

13 A 

Okay, so you asked her to step back. 

I asked her to step back and she refused. And so I backed 

14 up and hung the phone up and we did get a Unit Clerk. And I 

15 went around her and went on my way to deliver my documents. 

16 When I came back, I put into our Risk Management System 

17 the incident that occurred, which is normal procedure whenever 

18 you have something that happens outside the facility, and put 

19 down what had happened and that I felt that she was 

20 inappropriate, especially with the allegations being levered 

21 towards me. And I reported that. 

22 Within minutes of me hitting send, Ms. Marshall came with 

23 documents in her hands, saying why -- and I was still in my 

24 office -- she asked me why I put this in. she wanted to talk to 

25 me about it. 
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1029 

1 And I refused. 

2 And she put both of her hands on my door frame and said, 

3 "I need to talk to you about this." 

4 I said, "I am not going to talk to you about this. It's 

5 inappropriate. I need you to leave my office." 

6 And she refused again. I turned my back to her and told 

7 her that she needed to leave my presence or I was going to call 

8 Security and have her removed. 

9 Q Alright, and all of thiG -- I gucGG that there were two 

10 parts to this interaction. The first part where you turned to 

11 being on the phone and ahe waa there. And the next part wa3 

12 your office door. How far apart did these two things happen? 

13 

14 

15 

A 

Q 

A 

Time wise? 

Yes. 

Time wise was probably -- I want to say -- 30 minutes to 

16 35 minutes. 

17 

18 

19 

Q If you could look --

MR. PASCUCCI: Could we show the witness, Judge, GC-26? 

JUDGE GOLDMAN: Is this -- my copy is hard to see where it 

20 says that? 

21 MR. PASCUCCI: Yes. 

22 BY MR. PASCUCCI: 

23 Q 

24 A 

25 Q 

Do you recognize -- I'm sorry -- you don't have a copy. 

Thank you, sir. 

Do you recognize that photograph? What's the photograph 
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103!, 

1 JUDGE GOLDMAN: You said that's true? I just didn't hear 

2 you. 

3 THE WITNESS: Yes, sir. 

4 BY MS. NOTO: 

5 Q Now you learned about the Union organizing campaign about 

6 Lwo weeks afler you started at Cayuga Medical Center? 

7 A 

8 Q 

9 A 

10 Q 

Yes, Madam. 

You took down Union flyers that were posted. Correct? 

Yes, Madam. 

You would sometimes take those Union flyers down four 

11 L.irnes d Jay? 

12 

13 

A 

Q 

At times, yes, Madam. 

And you would also pick up those Union flyers off the 

14 break room table? 

15 A 

16 Q 

Yes, Madam. 

You also compensated -- confiscated the Union flyers that 

17 other Staff would take off the bulletin boards and brought to 

18 you. Right? 

19 MR. PASCUCCI: Objection to the form of the -- I don't 

20 know what she means by confiscated. Do you mean physically took 

21 them away from somebody? I object to the form of the question. 

22 JUDGE GOLDMAN: Well, maybe you can rephrase it. I kind of 

23 are. I'm not sure the witness would know what you mean by 

24 confiscate. 

25 BY MS. NOTO: 
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Q When Members of your Staff took those flyers down off the 

boards and off the break room tables, they brought them to you. 

Right? 

A Yes. 

Q And you took those. Didn't you? 

A Yes. 

JUDGE GOLDMAN: What did you do with them? 

THE WITNESS: I took them down to the HR Department. 

BY MS. NOTO: 

Q You also had your Department Team take down those Union 

flyers in the department and give those flyers to you. Didn't 

you? 

A I did not ask them to do that, no, Madam. 

Q Is it your testimony here today that you didn't have 

Members of your Department Team take down Union flyers and 

bring them to you? 

A Not by my order. 

Q You gave an affidavit to the Board. Is that right? 

A Yes, Madam. 

Q And the testimony in that affidavit was true and accurate. 

Is that right? 

A Yes, Madam. 

Q Can you take a look at the document that I just handed 

you? 

A Yes, Madam. 
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1037 

1 Q Is that the statement that you gave? Make sure that you 

2 look at it. Your initia~s are at the bottom right hand corner 

3 and your signature is on the back. Right? 

4 A 

5 Q 

Yes. 

I'm directing your attention to Page 2. Do you see where 

6 Lhere' s a number 4 on the left hand side? 

7 A I do. 

8 Q The sentence prior to that reads, 'I had my Department 

9 Team take the flyers down that were posted in the department 

10 and qive them to me.' Did I read that accurately? 

11 A 

12 Q 

Y<2s, you did. 

And it was Union literate that you were specifically 

13 taking down. Correct? 

14 A That is correct. 

15 Q And at this ti.me you knew that there was only a few 

16 Organizers for the Union. Correct? 

17 A I did not know the full number. I knew the ones that I was 

18 involved with, yes, Madam. 

19 Q And the ones that you were involved with were Ann 

20 Marshall. Correct? 

21 A 

22 

23 

And Ms. Cole. 

JUDGE GOLDMAN: I'm sorry. What was the second one? 

THE WITNESS: Ms. Cole. 

24 BY MS. NOTO: 

25 Q That's Jen Cole, right, for the record? 
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1 A 

2 Q 

1038 

Yes, Madam. 

But you would agree with me that Ann was the most active 

3 in the campaign. Correct? 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

No. 

You don't believe that Ann was the most Active Organizer? 

No. 

Who do you think was the most Active Organizer? 

Mr. Marsland. 

Within your department, who do think was the most Active 

10 Organizer? 

11 A 

12 Q 

13 A 

14 Q 

Then that would be Ms. Marshall. 

Mr. Marsland works in the Emergency Department. Right? 

That is correct. 

And in your department Ms. Marshall was the one who posted 

15 flyers. Right? 

16 A I don't know who posted them. That would be -- I was told 

17 that she was the one that was posting them by individuals who 

18 brought them to me, but I did not witness her posting them. 

19 Q Even though she was the one who left flyers in the break 

20 room. Right? 

21 

22 

A 

Q 

By admission of other individuals, yes, Madam. 

So, Ms. Marshall was the one that you were told was 

23 putting up flyers and leaving things in the break room. Right? 

24 

25 

A 

Q 

That is correct. 

And she spoke to people about the Union while she was on 
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1 Q In fact, Mr. Pedersen advised you to meet with Employees 

2 privately in one on one meetings to pass these out. Correct? 

3 

4 

A 

Q 

Yes. 

And you held your individual meetings as instructed. 

5 Didn't you? 

6 A 

7 Q 

I did. 

You talked to Staff when they were on their break or when 

8 you could have them relieved. Right? 

9 A 

10 Q 

That is correct. 

In fact, Ms. Marshall was one of the first one on one 

11 meetings that you held. Right? 

12 

13 

A 

Q 

That is correct. 

And she helped you relieve Staff so that they could come 

14 and meet with you. Didn't she? 

15 

16 

A 

Q 

Yes. 

Now during that one on one meeting that you had with Ms. 

17 Marshall she told you that you might want to apologize for the 

18 video that you showed on your first day because some people 

19 took offense to it. Right? 

20 

21 

A 

Q 

Yes. 

And that video was set to a Marilyn Manson song. Is that 

22 correct? 

23 

24 

25 

A 

Q 

A 

That is correct. 

And that video 

Yes, they do. 

the song lyrics swear. Don't they? 
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1 Q You called it 'Rebel', but it's actually callP.d 'This is 

2 the New Shit'. Isn't that right? 

3 

4 

A 

Q 

Yes. 

Part of those lyrics include "sex, sex, sex, and don't 

5 forget the violence". Right? 

6 

7 

A 

Q 

Yes. 

It also includes "are you mother fuckers ready for the new 

8 shit"? 

9 A 

10 Q 

11 song. 

12 

13 

14 

15 

16 

17 

18 

Yes. 

Among other things, right, I'm not going to read the wholP. 

MR. PASCUCCI: Object, among other words. 

MS. NOTO: Among other words. 

JUDGE GOLDMAN: Obviously it includes other words. 

I have a question, you called it 'Rebel'. What is that? 

THE WTTNP.SS: That's the bridqe. 

JUDGE GOLDMAN: That's the bridge. 

THE WITNESS: That's what I have marked in my iTunes 

19 account as 'Rebel'. 

20 JUDGE GOLDMAN: Okay. 

21 BY MS. NOTO: 

22 Q And at the time that you had this one on one meeting with 

23 Ms. Marshall she was the Team Leader. Right? 

24 

25 

A That is correct. 

MS. NOTO: Can I just have one moment, Your Honor? 

BURKE COURT REPORTING, LLC 
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1 

2 

3 

Human Resources. Wasn't it? 

A 

Q 

Yes. 

After Ms. Marshall served her suspension you attended a 

4 meeting with Ms. Marshall and Linda Crumb. Right? 

5 A 

6 Q 

Yes. 

In that meeting Linda told Ann about the expectations 

7 moving forward. Didn't she? 

8 A Yes, she did. 

1048 

9 Q You left that meeting to check and see if Ann was needed 

10 in the department that day. Didn't you? 

11 A That would be normal practice. We wouldn't overstaff on 

12 purpose. 

13 Q So you left that meeting to check and see if Ann was 

14 needed. Didn't you? 

15 A 

16 Q 

17 A 

18 Q 

Yes. 

And Ann went to work after that meeting. Didn't she? 

That is correct. 

I want to direct your attention to the incident that led 

19 up to the suspension where you called Scott Goldsmith. Do you 

20 know what I'm talking about? 

21 A 

22 Q 

Yes. 

You -- when you called him you offered him the Charge 

23 role. Didn't you? 

24 

25 

A 

Q 

I did. 

And the Charge role is a higher pay than the regular Staff 

BURKE COURT REPORTING, LLC 
1044 Route 23 North, suite 206 

Wayne, New Jersey 07470 
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l Nurse role. Isn't it? 

2 A 

3 Q 

They do because they're taking charge, yes. 

And a Team Leader can't offer to change who's in charge 

4 for a particular shift. Can they? 

No, they cannot. 

1049 

5 A 

6 Q Now, I want to direct your attention to July 3rc1 wi. Lh Lhe 

7 report that you put in. you put in the QA Report on Ann 

8 standing in your personal sp~~~- ~orrect? 

9 A 

10 0 

Yes. 

And thQt was with respect to the incident in the back 

11 hallway, not the incident in your office. Right? 

12 

13 

A 

Q 

That is correct. 

When Ann approached you she said that there was a Patient 

14 that had to go to Hida Scan. Correct? 

15 A 

16 Q 

17 A 

18 Q 

That is correct. 

But it wasn't her Patient. Correct? 

No, it would not have been. 

So it would have had to been a Patient of another Nurse in 

19 your department. Right? 

20 A 

21 Q 

22 she? 

23 A 

24 Q 

I believe so, yes. 

And she asked you for help in getting Ward Clerk. Didn't 

She did. 

Because at that time she was Team Leader and Charge Nurse 

25 for the Unit. Right? 

BURKE COURT REPORTING, LLC 
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To: Cayuga Medical Center RN's 

From: Alan Pedersen, Vice President Human Resources 

Re: Union Activity 

Date: May 7, 2015 

We wanted to take the opportunity to reach out to you to inform you that there is an active 

campaign underway to establish a union for Registered Nurses at Cayuga Medical Center. 

As a CMC Registered Nurse, it is very important that you know the facts. 

• You may be approached by one or more employees that are in favor of establishing a 

union at Cayuga Medical Center: While we believe that the best way to address issues is 

through open dialogue, there are others that are in favor of 3rd party representation. 

• You will at some point be asked or more likely pressured to sign a union authorization 

card. You should understand that signed authorization card is used by the union to 

determine support. It is a legal document and written endorsement that you want the 

union to represent you. 

• Your signature does not mean you are only signing the card to get more information. 

The union only wants your signed card to petition for an election. Once you sign a card 

it is highly unlikely that you will be able to get it back if you change your mind 

• You have rights as employee. You cannot be forced to sign a card. You have the right to 

say no and tell them you are not interested. You have the right to ask them to leave you 

alone and not bother you. 

• If you feel you are being harassed or intimidated feel free to contact your supervisor, 

director or security. 

• There have been many incorrect claims being made. If someone is telling you 

information that does not seem true, or does not seem consistent with what you know 

about CMC, please take the time to ask us. 

• We promise to tell you the truth. 
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Many of ycuJtiay .nave receiVca.i dir:ec:t.rnail·•tard··frotn asroi:p whois·atten1ptlngto •cl.)fWtrt 
o.Jir Aegitltered "4t,t~.es at <:aVUiif ·. Medlf;af ~htt:tintQ ati"km shqp~ I warlJedttl 1.1$$\lft \101,i 
that the Mt!dlcal tentethij!f noC pro~'itted '\"Oll(hti~fe adi;!ress to anyol'!~~wlved ·in thll 

{:wm~:~f~~~~ft0~1·nslitf~•·thiift,~lb.jffiid\ijfijibiHeve•·Jnter,rent.ona;,v.· a11 
o~ltie 011en12adon would likely don1ore htrmthan good •. ··We believe that our 
101,gs:tartdtng corrimitmer.tta ope!i and r,.,nen rorrunuhitDUon betw~e:n 1:1,anag.~rot11t ·and 
staff 1$ the pre:f~tr~d w~tf !if w~riinjwit~. o~ aritithe1 it CMC, · . . 

W~mt unlon i'ttga.n1i~fsilrg1;1j·¢iat .. umcrriif.atior1 will proV4de.··RNiwJthavo1tei;lJlVtUtv. 
:staffing and;jobie.ciirltv:, we b~lieVe that Rfltali:eadv ha..,e sijnirkardi~f11.a~nc.~Jfrtti·6.,1e 
:.i'!r'ell! with direct accest tp lt~dent th rolJlhoutthe organfiation., .. · lri·the•area ofjal:i $et'!lirlty, II 

• it lmport'iH'ltton0,t@.that, (:ayuga Mid1ti'll C~l'tt~r has•n~r BQf'I• thr~us;h~ ·1avoff .• t flcithat 
.~ ry f~ UP:Sta'l:e heait~~ 0118 rtl:.Hltl(:/1'1$, mri match(includfng those with unions}. 

· Wtitn a rjanl:tatfo.tjs .i~ iii Ut~ fr:lids:~ of a da::npa~gn,Jt tst~icai 'fot t.tg.inrz,frs "'l;Q ma.,~ 
iotomt.S~I$ in ord.etto•get etripio~'CIJ fosJsn •• tiriiori~fgartlzat!Ol"i tarr,t Atthis. tiffl(f, the union 
ls only lriterestcdJrr ~ettii'l@ es tdl llgne dto .· petltlan forar'f el'ettit:itii VOl.lrslgnatUr!:!.d0\1!$ not 
mi!ari yoti•·af• only signing. ,fc,ard.· triget more1nfqrriit1tto~,• lt;i, ~. f~3J·.ttottame.nt.tt1a;yQu 

•· sttriultf Onfy .n lf'/OU ete il::Ofl!Vinted b~ :orrar/.a~~ilabl~tnfor,matmn thatytiu wanfto 
become a d~es~paying n~mhlrllfthe imion. 

\l'lf!l,ef'1C:O\lraue .a11y',~~gist~:r~d .N uri~ fo undt:r~tJnd the flll eu. bef(ire. s.!ghM@'. ah a Uthorliat)on tard. · · · · · ·· ·· ·· ·· · 
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Many of yo~ h~viponnn!led lb .recefved lrect mall pl~ces from SEttJ Tl§~ ·andperiom1 fc;ontactsfrorn 
those that• ate cootfouin.g the-H efforts: fo "s:tabl!sh a un.1mrr1{Cafuga Ml11,flea1 Cerit~t 

~efor~ making the doosiol"! tu •;ign I UJilion 11ut~<irilatioo car~,. it is "ier'f im por!:.1nt to u11der-stand the 
tacts, 

Cayugii l\!l~ditll tente~ 1,cvminittetl to i;rovidr11a wtirlt et'viro,ment that i$ posit!ve 2ind res~ul for 
oursuff With a ct1mm=tinent·.to .. t£nh:al t:xceN:~ntefor0urp1UentS.· 

Whil~ It Ii \IEfY easy to rriake pl'Qr,i~~ reg.irdine .wh•tthe worltpi:aca i.vitl le1ok llk.c, if a third p.,rty 
. f!C!f'Yl'S S:t.lpport l)fth:~ .• ma.jotiti,\Of Ollt •Regls.tertd ·Fij Uf$e5, we thin~•. it .• is rl"IQl'e J,nppft,a:ntwJbok at ~,n~ 
of t~e thtngs that we'. have: Jttomphshed wcr~lrig togitthcl\ 

II WijJave·. b.a~n·ablci tti .pro\ilijE/ ~(!Jir'(tnc:l"eHtilll t1yefy yea( Si~l.';¢ 19$:l wnert \'¢!! bcc:arr1e a's.t.11nd 
akme l'iO'.t fo.r• prQfftflCt~prtJi 

* F~r 9 out ofihe pati :tovaears.w:e have pr,ci,vlded P,l.frformanc,j:f l\~gnlti011 bonus paymen1stfuit 
h,a,re•·b;een·.·a!high.ij$$1,,sao•doflijri 

., While v.te were r:iot~ble to prbvide • perfor~1ante recognition paymcr.r.la:stv,e;a.r, we dld ptc:iviiie .· 
, $1QO gift: car<i to all employees ln additlon to·. merit lncreases ,rwld(!d lllianuary. 

• We ~e e:iparn:ied our .seltdlori of health l:nsu.ratite oi;:fons tb provide emp~es With 
prottuctsitta.frri~kh th~1r i11divi1tu1r needs, 

1c We :are ablelci ptovide emp,1oyce!!• wit!" ttw'o retil'ert\ept pmt,·ams, a d.efl n<fld benefit pll n Which 
requrr~s. notl'!:vesunent by empltJyce&· t11nd, oor Retlreln-entsavln!Ji Ptan dt11t. provtd!s ii match df 
SO% Of tile flrst·4%<ifo ~fuployee lt'l\leS.t:S, 

.., W~ ~hf.yvalue Ot.!tf!IT!!p~esijndtht! relaHQttSh!~·~ ~Q~ wlth )'OU,.· AS SI.Ith Wl!; haver:1evet 
rondlJcted. ~ l:ii;yoff. and h ;rve iilNays woried with ~:mritovees to provide them with. apporitiri11:it¥5 
th•Y ·a~••lmerestl:!d 

Willie we reipectttn!· rights of th9se Who I.relieve irrthlrd party repre~riuition~ l is our ·beliefttm ditett 
cc;mmuntmtloni1l an coen tna'nrteri, lri the: best. lt"lt:e·rest<ofour.staff; 
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p 

I 
To: 

From: 

Re: 

Date: 

Registered Nurses 

Alan Pedersen 
Vice President HR 

Information You Should Have 

8/26/2015 

During the past few months, we have reached out to provide you with information that we hope is 
useful as a campaign continues to create a union for Registered Nurses. While we recognize that there 
are always two sides to an issue we believe that periodically we should all take a moment to reflect on 
why we are here. As Registered Nurses, you make a difference in the lives ofour patients and live our 
mission of providing the highest quality healthcare, in partnership with our community, one person at a 
time. We thank you for all that you do. 

At the same time, we also strive to provide a place of employment that is positive, resJJonsive to your . 
needs, respectful and provides you with the tools and environment that you need to practice your 
profession as part of our team. While we recognize that it is not easy to meet the needs of every 
employee at CMC, we have worked hard to create an environment where we attempt to do so 

As we respectfully listen to those who believe that third party representation is in the best interest of 
our nurses and organization, we also think that it is important for you to have information that is 
important. During the past few weeks we have received numerous questions from RN's that we thought 
would be important to answer, along with some important reminders. 

• Organizers are telling staff that they'll have a union within the next few months. Is that true? 

That is not true at this point in time. If those in favor of unionization solicit enough 
signed cards, an election will be requested to be conducted by the National Labor 
Relations Board (NLRB). The NLRB will schedule an election and all Registered Nurses 
will have the opportunity to vote either yes or no in a secret ballot. Even if you signed a 
union authorization card you would still have the opportunity to vote yes or no. 

At the conclusion of the election, whoever gets 50% of the cast ballots plus one will 
determine our future direction. If those who are against unionization get the majority of 
votes cast, the organization campaign will cease and we'll move forward as a union free 
organization. 

If those in favor of organization get the majority of the votes, then negotiation will begin 
on a contract which can be a long and lengthy process. In negotiating a contract, 
nothing is guaranteed, but the final contract will determine many aspects of your 
employment including pay, vacation scheduling, holidays, sick time, seniority, staffing, 
overtime, floating etc. 

• If a union campaign is successful and a contract is negotiated do I have to join? 

Yes. In the unlikely event that there is an election and a majority of Registered Nurses 
vote in favor of a union and a contract is negotiated, fill RN's would be required to 
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,,. 

become members of the union, be subject to the terms of the contract and be obligated 
to pay union dues. You would not be able to work at CMC as an RN if you were not a 
union member. 

• I have floated to another unit, and feel like I am being harassed and pressured to sign a card, 

what can I do? 

You have the absolute right to tell the person you are not interested and you wish to be 
left alone. It is not legal for you to be solicited while you are in a patient care area and 
performing your job. If you feel that you continue to be harassed you have every right to 
file a complaint in our incident reporting system, and notify your Director so that we can 
address the behavior with the individual involved. 

Finally, several reminders. 
o You have a legal right to refrain from signing a union authorization ca rd. Whether you 

wish to sign a union authorization card is completely up to you. 

o No matter what you may be told, a card is not a request for more information; it is a 

request for representation by the union. 

o We have always worked hard to respond to issues raised by employees. If you have a 

concern or question, please reach out and ask. Here's what you can do: 

• Talk with your Director, or 

• Talk with your VP, or 

• Talk with Human Resources, or 

• If you want your request to remain confidential, 

• use our incident reporting system, and note the issue as HR, or 

• use our confidential compliance hotline 

o We do not believe a union would help us deal with our challenges or have a positive 

impact, so we think it is very important that you know the facts. 

We very much appreciate all that you do for our patients and our community, and want you to be 
able to continue to work in an organization that provides a great work environment, recognition for 
your contribution and flexibility to accommodate your needs. 

Thank you for taking the time to read this email. If you have any questions, please let us know. 
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Fron'!: Pede~n; Alan 
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accessibility toJeadtuhlp, and.th~•.flexibJUty to ~Ork ·.vvJt~therieeds•of ouremployel!S, . We are.proud.of 
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what we do for~ur00mn1unlty, . . . ..·. . . . ·. . . . .. . . . . . . · · 
·while we do rcspei:t the tlsn't$ofthose Who ~t.to.C!'!ate a .... vsn between maM{lem~ntand staff 
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CAYUGA MEDICAL CENTER AT ITHACA 
NURSING POLICY AND PROCEDURE MANUAL 

Effective: 
Revised: 
Reviewed: 

Administrative Approval: 

Susan Nohelty, RN, MSN 
Vice President of Patient Services 

Department: Nursing 
Category: 
Subject: Nursing Code of Conduct and 

Mutual Respect 

Standard: 

All members of the healthcare team need to be knowledgeable about unacceptable behaviors and 
its affect on the patient and the healthcare team. 

Purpose: 

Awareness and non-acceptance of disruptive behaviors among healthcare workers help to 
promote the safety and well being of both patients and staff. · 

Supporting Data: 

American Nurses Association (2010). Code of ethics for nurses with interpretive statements. 
Retrieved July 22, 2011 from http://www.nursingworld.org/MainMenuCategorles/ 
EthicsStandards/CodeofEthicsforNurses/Code-of-Ethics.aspx. 

New York State Education Department (2009). Practice alerts and guidelines-ethical practice. 
Retrieved March 14, 2012 from 
http://www. op. nysed.gov/prof/nurse/nurseethicalpractice.htm. 

E-notes. Code of ethics for nurses. Retrieved March 14, 2012 from http://www.enotes.com/code
ethics-nurses-reference/code-ethics-nurses. 

Cayuga Medical Center. Overview: History, Mission, Core Values. Retrieved from March 14, 
2012 http://www.cayuqamed.org/content.cfm?page=mission. 

Policy: 

Expected and acceptable communications/behaviors include but are not limited to: 

Clinical Excellence 

Respects confidentiality and privacy at all times, including co-workers, adhering to the Social 
Networking Policy. 

Knowledgeable of and follows applicable policies and procedures. Responsible for continued 
personal and professional growth. 

Page 1 of 3 
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Committed to respect for patient's rights and dignity with compassion. 

Customer Service 

Interacts with others in a considerate, patient and courteous manner. Demonstrates a caring and 
positive attitude: smiles, greets and acknowledges others, make eye-contact, says please and 
thank you. Gives recognition and praise. 

Actively listens to the perspective of others and seek to resolve conflicts promptly. Apologizes 
when mistakes are made or misunderstandings have occurred. 

Is honest, truthful, and respectful at all times. 

Holds self and others accountable to the Cayuga Medical Center (CMC) mission, vision and 
values, meeting their own expectations. 

People 

Promotes equality and acceptance of people from diverse backgrounds. 

Utilizes proper channels to express dissatisfaction with policies and administrative or supervisory 
actions and without fear of retaliation. 

Financial Integrity 

· Properly uses and maintains CMC property and resources. 

Understands and follows CMG Compliance Policy 

Community 

Provides a secure, clean and safe environment for patients and fellow staff. 

Works as part of a team by promoting cooperation, participation and sharing of ideas and 
information to promote team success. Fosters open and honest communication. Develops and 
supports community relationships inside and outside the hospital. 

Inappropriate and disruptive communications/behaviors include but are not limited to: 
• Uses abusive language, including repetitive sarcasm 
• Sexually harasses making comments, jokes or innuendoes of a sexual nature 
• Makes direct or indirect threats of violence, revenge, legal action or financial harm 
• Uses racial, ethnic or religious slurs 
• Exhibits behavior that threatens or results in verbal and/or physical abuse 
• Uses foul or insulting language, shouting, and rudeness 
• Displays behavior that would be considered by others to be intimidating, disrespectful or 

dismissive 
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• Criticizes co-workers or other staff in the presence of others in the workplace or in the 
presence of patients 

• Publicly shames others 
• . Disregards or is insensitive to the personal space or boundaries of others 
• Destroys CMC property 
• Is impaired (e.g. use of alcohol or drugs) in the workplace or academic environment 
• Fails to know and follow applicable policies and procedures 
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<:ayuga 
N\edic:at Center 
at Ithaca 

ANNE:MARSHAtL 
IN'fENStVE'CAilOtAC CAAE •UNlT 
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lrt~erJto -u1,1.l\ow· ""•a,Q more ~fflct~reffllit. ~nd ~11n vou arid'fOtrr oollNgues., 
and CCJ."ltJnue to. PD~n tavuli Medit:tlteriter;as a, ~!ifthie pllsGt to. work,. ~If: w~ ret·n~~ that a.ntHTlber c,f flltmf$ " ffliQJIFl il'ldividllarl dedsion 'lo•Wllrk ar,d ftnlill~·v.,itlJ 
&J\'f!ffl~f; it is important for Wtto ma~in in en~ltoru'fflffltWh*rn employees ate 
inwJwd. In decbion. maird11g,; •• respm:t~ &,rr their contrlbu,twn 11ml are oan1pt1~f!d• 

. t{)fnJ)e(itbtelyforthelr 'Work, 

Asa r~suJr 0Ht,s1 cc1weri1tlans,we ~t• verypfe:~sed to anoounee, thi!ll tfftctiv,•Miy22, 
~~11 CUY!JtiiME!dk:aJ Cent~r wu,. be tn tf~1stn,t~t! eornp•ns'-tiQO··~·f ··CMC .Re sistered Mutse~. 
by $1;ti0 p,et ho!Jr; In your c;aa, your flll.W ttai.itfy· rJte wUI locr'eiiSI! fmm -11.~ 10 JSL9ti. 

1n ijdditit>rt to thiSc:Mrtce. ~wm a&so beb1~~as1n,,~~tth1t~p1y dlfft?rentialfrorn $1.00 
ptr oour m $1.SO pet hot.tr in reccgnitkJn Qt tneadditlol1tith.iutie,a Ultt•~ who ~ m charge 
t:al(e r,e:JpONil,ufty for; 

tri ~ditiotl to tl,~;dJmstmant •.. ..,.. .. h~ ••ro.r0Ue(Jo1¢ant~'1dtd ~11tonltiipY'fflt~pfat1 
unhtetsitY and a~ fini@llnt componems of a wnit;al ladder pl"Cltllffi that im1Hi1i! rollfng out 
later this ~ar. 

IJlt:l~Ak,fOtif~ffflUl~nt~b~tfct1tt.l~ytil;~Nf!!Cf1~al~~?~~~-···~d~ll-~jl'~~ffleMit·••··•·• 
,f"'~~''l1.~r~~M~lff:r~,.~o~Mt~•fp,11t:~·kt1tEtpf'~,iaJa,vinfnrmtttkl:~,~!'liiiftntffi.t .... ·. 

lf'Vou' haJ1:e.· any que.stklnr, pleistt dpn~t h:esitat~ toiask your Dlrjdor. 

· Alt!i:I P~detsre!R 
Vite P~~id • .,t HUl'ffllrfftl!J1ourm 

l01P<lt1!S;Orlve 
lthci¢:c,;NewVork 1-48$0;,'383 
¢6t:27-4:40ll .·. . . . 
. 60?t27:4.4S27 •~ 
..,....,..;,.,.ffll<~..dhi'A 
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I 

Cayuga 
Medical Center 
at Ithaca· 

MayJ9, 2011 

SCOTT MARSLAND 
EMERGENCY 

Dear Sc_ott., 

During the past several months, we have met with a number of staff members and hospital 
leaders to discuss how we can more effectively recruit and retain you and your colleagues, 
and continue to position Cayuga Medical Center as a positive place to work. While we 
recognize that a number of factors go into an individual's decision to work and remain with 
an employer, it is important for us to maintain an environment where employees are 
involved in decision making, respected for their contribution and are compensated 
competitively for their work. 

As a result of these conversations, we are very pleased to announce, that effective May 22, 
2011 Cayuga Medical Center will be increasing the compensation of CMC Registered Nurses 
by $1.00 per hour. In your case, your new hourly rate will increase from 25.4408 to 26.4408. 

In addition to this change, we will also be increasing our charge pay differential from $1.00 
per hour to $1.50 per hour in recognition of the additional duties those who are in charge 
take responsibility for. 

In addition to this adjustment, we have also rolled out an expanded relationship with Kaplan 
University and are finalizing components of a clinical ladder program that will be rolling out 
later this year. 

· We thank you for your contribution to Cayuga Medical Center. As this special adjustment is 
limited to nursing staff, we would ask that you keep your salary information confidential. 

If you have any questions, please.don't hesitate to ask your Director. 

Vice President Human Resources 

101 Dates Drive 
Ithaca, New York 14850-1383 · 

. 607.27 4.4011 
607.27 4.4527 fax 
W\A1Wrn,/11nnma'rl l"\rn 

Jw ~, 
;:T siinature & Date · 
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Just so you know ... Scott,.•l.thou tyou·•have 
clai.ss am very surprised .about your 
comments.,. well maybe ar11 oot, I am not 
your enerny or anyone enemy but I will not 
cornpro.mlsemylntegrity to·11~ for13oyone. 
To ten you.the truth youd"t;n•twant to make 
m.e your .enemy I can go Jro.rn nice to a. 
bitch In 20 sece>nd flat You cannotb11lly
me otJhtimidate me, you wantto flght let1s 
do it face to f ac:~ cJon•t ihide behind your 
wife-riame ... Maybe· tt Js·tim.efto start·telllng 
people the .real truth. Tlii$ is my advice for 
you, dpn!tmess with me and tell your 
disoiplesthe same~.I am not afraidJ:>f any 
c,ne ofyqu 

Charlie Green 
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·Florence Olufunke ·undele 
vou l<now·wnat I lleve? What 
gees around comes arounc:t lf you 
use yourliie.destroytng people the 
bad·you do. will surely follow.yoy;._ 
What· really· made me mad ls---thc;1t 
these people are not tefling the 
truththeygettheirfix frorn _ctram~ 
and their so call~d stupitl ftfends 
follow them .. actlng> dumb \1tithout 
asking questions -·because they 
dor,•t wsnt_•to eausetroubfe. they 
t:JQn•t.havetheit own min.d. 
ln.telligence people•dorrtt act like 
an animal.. These people c.annot 
nve their lives without drama;. But 
now thatthe as:s hole mentioned 
my name., l will show him and all 
his foll.owers that arn 11ot the one 
tor-ness; wrth l navtnothingto 
lose~ l never blocked them Jor 
what tt)eyit:1.re doing actually 
su.pported·them-•an.d.expect 111e to 
Ji.e?·-HeJJ no,_ you k:now--son)ething 
karma "is a bitch~ They the 
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follow tliem acting dumb without 
asking quest.ions because they 
d<:>n·•tvvantto causetrouble~. They·· 
don't have their own minct 
lntelligence·peopledon.•t a.ct Uke 
an .;u,imal ~ These peo·ple, caru,ot 
nve·theirlives Without dramca .. But 
now thatthe e.s.s hole mentioned 
rny name, l will show him and all 
his followers. that arn not.the one 
to rness with l have nothirtg to 
lose.. I never blocked th.en, for 
what they are doing actuai.ly 
supportedthemande;xpect me to 
lie?· 1-tell no, you know.something 
karmc1 ls a bi.tch. They pick,the 
wrong wQme10. to.pissed off ... l wilt 
Hke anyone. of them to confront 
me instead of g.os~lping.. l saw 
them whenJ walked .iJ,th~ ·rcu 
to.clay ·and don1t have the guts tcr 
face ma. Hefl•·this shit•Isoo c1nd am 
tired of' playing nice 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 270 of 618



JA-262

·, 

To: Anne Marshall, RN 

From: Linda Crumb, RN 
Assistant Vice Presid 

Date: July 1, 2015 

Re: Suspension and Follow up 

( 

This memo will confirm our decision to suspend you without pay for your scheduled shifts on 
Friday June 26 and Saturday June 27 due to your performance as a Team Leader and Charge 
Nurse, where your actions regarding placement of patients in the !CCU was not appropriate. 
In addition, your interactions with other staff members was not professional and you 
purposely were not truthful regarding the contact other staff members to determine 

availability. 

On Wednesday June 30, you met with joel Brown and myself to determine how you will 

more appropriately fill yol,lr responsibilities as Team Leader and Charge Nurse. 

During our conversation it was agreed that you would follow and uphold the Nursing Code of 
Conduct and participate collaboratively with leadership and staff on prohlPm solving. 

It was also agreed that you would engage in timely communication with your Director and 

House Supervisor when you are unable to work on _filling staffing requirements, and that you 

would delegate staffing phone calls when appropriate. 

Anne, it is our objective that we function as a team to do the right things for our patients, 

and it is not acceptable to behave in a manner that is confrontational and not in accordance 

with professional standards as discussed. 

It is our expectation and we all agreed that in the future, that there will not be a repeat of 

the behavior exhibited on Wednesday June 24 and Friday June 26. In the event that this 

does occur, it may be necessary to take additional disciplinary action. 

If you have any questions, please feel free to meet with either Joel or me. 

Thank you for your understanding and commitment. 
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• ~arisas stated, ,;lat~ here only to oos~~ve the .• ~~etin1, •. nothjt'f~el6lat 
f St<lt~d; "f rt.ive ntiJ<,i~a Of WttalYt)Q ar:e talking abQ\Jt but t~iS hirtt:1t htU'aisrne nt, l'lle are ti~t lr:y'lng lo It, tirnidate 
Yi:iit1,itdoesn~tmatterto.mewhethertlTe•hosrJit.alis•u111onorn9nvnir,1rqmdhsvii1g.wo1:ked.il1bQth1.mio11and 
Mn,u11ior1e11t1irt:1i,n'\en~·l.·· Ci3ffi,Sliur, VO~ •. t~is is. notharasstnent" 

• Ann¢Jumped up out of her sett; rnlsed he:r voice and state(t/1l am.no{:gplng:tota1kunioowith yov,.this 
c~nversationls overl' cts.she .st.-0o'din tllf o~n qPQr way of th~.co;nsuft~Uonroom and then sMlitf:filfltystµrmel1 
oulhf.~4ir,gbacKt<ithe ualt, 

Thanks, 
5andraJJ; 

fror11(Crumb,. iJnda ....... ·· .. ··., · .. · .· .......• • .... ·· .. 
Sent~·frldi!Y1 Augus,t2a1 ~UlS·:a:07·PM 
lo: B~let,•.San:dta . . . . 
Su:bje~ Re~ Arne Mal'$1lall 

~nn.i=l's beh~Vlcir tod~v rsth~ <s~m~ ¼l:l ti~ve bee.n seeir115.fbr mcutths.J ajfee you· riiEKt iti hive K~rtSi.l!i >Niffr you ilnd.l 
think your car1ng style ls 3ppr0priate. She• shoulck~pecta me~tlngwitll you tQ review ~~Pettatt<tns $!1(1 yo~ wm ha\le 
:~an:ii.;lesftl)l'fi:•todav that'd~mop~trat¢.W~ilt"Vbt1doi'l't ·~irpect Jrom &.Te:an, Leadl!r.· Gf\Je Alan ~ri· ~pd~teVthenttte · 
rn~tlng is cniEr. Good Luc:k. '31! me. after · · · 

Seil~ ftott'l rnyiP.Mhe 

onAogisf~o1s,·.·at1:56fiM,.·~ea,!ltey;•sandra<~eftslel':.!!¢.id4GAMEri.o.rg;:...·wrote: 

JifLinda, 
Kansjs at1dtar~ ~1 ng to m~etwlth Anl'i~ Mtrihlll!tcd&V, . . . . . 
tasked Ka nsa:s to sit in on·.my meet.tog with Anne so ttra t she de es not feel ·rh:reat:en,d pqr attacked, 

, 1.sti 'fh1s mo r.ning ;;.round "'tr,oo, • Antte t,t~tty rrn.i,cl, fllpp~d me a-Way wfnm] Informed ti,r tnafl 
~ould.UJteto •. lT)~etwitfrhersomeh~1.~·.·1~d~·tsottl.tlt\\!t.tel~~etto .. ~flOW~ne··•nother, 

• :t11,. Linfonnt:d Ani"lJt~'1tJ.was golngtcrlittd huddl~ wtth ~el'at QB:30 aodshel~ft Withl'lJ.Jt 
hiformihE{.that she was head'ihg.th~tway, 

;j 3'\The't': ar~.•Ollif4 P!OFle sc~Mul~1for1nfiSund~-;. a-,rJS or1Tue$day.wj,.enS~ar~n 
1appl'pached•Annei1/Jout .. tt,Artflejnmrn,eashatot1to••tukeltta •. Saildra ..•.•.• w.auld~ve1;1xpected 
Anoe (the team leader) to militate tailing st:iifho manag~rthe dkect operations of the unit, 

• 4•~t. ·f was t!iS4:usslf18 th' ~fh:e~Ule With·•,llOEf and Cryst~I. ·. fnne b~tafl1e 1'ff;Urrt~rifiit(ve~~ili!l J 
,nf.p rmed me th.at •we do not st:aff foraJI t1eds. That we. staff based on AOC arttl m:atisthe 
nat\onalhosp!tal··standard·•foralfhospitoals,•·.Annelnsi~teci •.• thatthelastp1~ce.that·.•shewor1cecl 
staffed· 1cequ.f!tli'tg to the num1'~r9f be'tlsWhlc:hW~ kn'dwJslmpO:tsibla. 

Therefore, "Jwanfto haw acrudai but catins tonversatlon with her today at Z:30pm and hanf( .. ilnsas 
the.re .1, i, wrtttl!lfs: tQ th• c911vefsa.Uon,. 
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ba1e~ 

·to: 
S~p1tajbet2, .• 2015 • 

Attot .. Mtu·shall 

C.a •. yu·•e•.a 

,S:and111 f3ens~i::,, •. lrrteritjlOirc~tu(lCl;Ja:mf U11daCtuµ1b"· Vice Pr~sid~nt PaHcm 
$i;:Nice~ 

On A~1s~t .•. ~.·l~ 20l5.,)'D~rwe.re]nformed• •. th~tt,ai;e~o~ •. rep~tltiv~ ~nnc~1ept~bh1 bch~viors,¥~ich 
lnclude.~ut lli)l ]iniii~Jo tbe .•. lail11re·t~. ful luw th.e•pt•o visiyns••.u f' the.N Ul'S111~ Co~· of C'.onqu~t 
ar~ Mvttml l{espc~rlbrough •prPfessionai.lcadership, thntyou wcrcbci~¥ .trun~itionedJnitt .~ ... 
CJbrica1 ~.taffNurs~ po~iti~n 1?ff~~r1ye h;tlmt:dint.eb·. l"her,J:fi.rre ci.ffieially,nt thc,: •. eud tlf Yt)Uf $h)ft 
ti.n)\uius131 ••. gors; .•. yQ11. ~i:t'tl no.tonijcr.·t() .• lcl!iSUmetheitlleof'.n··Team.Leade1· tlOt>ilS:U Charge 
Nurse ,vithin Cayuga Mcdfoul C:~11tcr, 

AK you move f onvard!youarc e~pcci@t~ 0:;tlo\V th~ Nµrsh1g C:od~ ot'Cond~t&Jvh.1t°:al ·.· 
f{es~~t pr¢1yisJOf1,. ln addition. yc,.u. flre rtqttirti:l ttYl(jllO\"?Uil .• npplicabie. •policies, procedure$. 
provisions,. 1tnd• guidelines ··i.vilninl:aytiga MedJca.FCen.ter, 

Antl(,Z1YW .µre.•av4lu.µbJ~ Xlli:tnber µtour, orgll{l!~~Htm. and we W~lrltyQ~ t~ be succe~si\J.r itl your 
rte".v l'{.tle. 'Eh~tetht(e.th~ .•rf!(JUifem:e.!'lts Qf )'.UUr Ot:W rolec:ate • incJustve of the ckpC'CttJtiOnS.·. that are 
Ii sted h¢Jqw,, 

1~x1~1auons: 
• Serve as the hiith!J voinrof contac;tJor Internal .and c~temal ~ustottn:rs. 

• Upholdlngth-eNursirttrCode:QtC'Qnt!uct··a,1dM.ut.u:a1 ··t¢spect ProvJsipri. 

• Respond Jo in.temaJ 11.n.d «:xternaLcu.stoJU4t :needs. promptly ~ ptofess~<Jnitlty 

• ;&tairuain .a. ptot'eseiclnal demeanor wl1eti spea1tin.1r ~ifh .. somecn<; oyt:t• th~ ···le tecphQrt~ 

a.cid/ot Whefr seen in peltsObi 

, Maintain professionalism .afalltimi.'!S,· 

, Maintain.·.;i .• pqsitive1tttih@eand be aw:ji-¢ 'of verbrdarid nqn.ved,al bebaviof {Bti(fy · 

bu@.tt.geJs. 55% trf'th.e comirmn.itatfon process) a11d 1om.~ of,'.tifoe, 
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To: 
...... ~ 

Alln~ Mirshalf;RN ... - ·· ...•... fr 
' 

' 
Linda trurnbiR M .. · •. . ·. 
A:s:sfstantVh::F.! Prcstd 

Mne;thi.i; memo Will conflrt11 our ton~l'!lation tod~. A$ you know, ein lnddent Nport Was 
sub1T1~..ed ~anling iJl1 Jnteracticn iMtyou have with Joe! Bruwn on Ftidey J'l.llY 3. I have 
O,Mple-t~d my·.fn.ves;tl,g;rtlon ofthisintklerit hat'i rig infefvitwl!d !ill staff that Wtr~ WOrfdng 
thatday; 

As iftesult of that imlestlgltlon H~w. deli! nr i~e'd'th~l ~'A·urun~raci:i()ns;wlth the Of~µOr 
i:rlday aftern·oonwe,ri i,.otln ae:ordt!'tc:e· w;th•·out Nursing Codi! of C:otiduct, 

,Oh w~ories~~YJune 30 you •. mefwith'Jq~friflld 1112 .fcid~terrnrn1tfltiw v0uWiUr,t1fe 
appr,f,j>l'i,uely filf your respo nstb1Uf!e1 U 'team Leader anP Ci.J rga Nurs, ..• cu rJr.r, cQUr 
i:.cmvla!r.,atianitwiu agrndthatyouwi,uli;iloHow: and t.!ph4:lld the Nurs.lt1:9 Cod:e of CoMuc: 
a&J~rticipatij toUabor~tiv~tywlth·feadersnip arid~teff ~n problem soiv;ng. 

We r-e«terat>i!dthat IC.was ourob~tli.'i! tt1 function a:.ij liam •~•tict~ nght·mt~ fofriur 
p&tfents,. and ihs not 111ccep~ ble to behav:e in. a ma11r1t!;rJ:h,t ti t:ontronQtioMl atld noti n 
111etoroance with pr~5iontl st1f!dat'd1; as d~so;;issed. 

At.::oroi:igtntnj QA, ~ wes reported '!:hc11 yout be:b:liv'h)r anti !nte1act1ons with the Direttor 

wer!B; not respectful bvt a&1te11~ and C<J.nfrontationann riau.;r:e, · 11uu:ebehaviorn mcluoeitl' 

Whiie we t:nderstand that t!'lere' an t:.e va tying~~pinions regarding the·attJons.thatmok 
plate. itis mperrta l'l'tto asatr. rmnfun:E: the r1ecessif1 "» iomrad prommonaUyand in 
acair'!bnreWiththe,NursfngCode.ofCol"ICiJi::t..Key.elements'lllffl'! 
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1$ lnt~r;acting. v..rith cthers;Jn .a rar .. .,ilie.r~1 pa{~n1 a:nd r.0.wrteous. mimrlet 

.. a~ltig 11Qnest, trut:rful, 3r,rl. re$ped-!:o! i,f afr times' 
1s\void i fia·· 1nappro1,rlate. ·.:t1d·.dHrtiptiVt! -:bmrhur:i ::;~tl-:>ltlilbehmvlors I frat 
lncl.Ul'J'e butare.•notilit11trittlo;· 

.:;i Ut~f.?layki~ bekavfor;'>that woWd be co r.sick:fed · l2y other~ le b1;: 

in~mldiitln&i·disre~~~m.tRr.;.~l~~i~~~~ i, ·:1)ifmin~ur'fi:1rfl!~iiVe'i6·ffi~~~ij~~i:;~~~~·JI?::~utjf'1~of/ 

This lemcrwiU·bc ('DNidemd ;~rb~f warning reinfil:tirglhe need :o ftill--JWth,, Ct.id~ Of 
conduct lrivdof fotl!'!ractt0rli' wit, 
1 am i;.onfident m,t tht-rei,,rn natbe ~ny addi~:orial violations bl the- ti,:t1Jl'lllh Howi?ije.r1C in th~ 
ever.tthatthi!ti$<1rl.'i,··•;ppropdati.dlsclpHr,iir-y'~tt~ri··.w11fbe~dto·be•.ta.tcen.; 
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~i· . , l I frJ··f 
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I 
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SUSPENSION MEETING 7-1 

03-CA-156375 

Cayuga Medical Center 

AUDIO RECORDING 

Transcribed for the 

National Labor Relations Board 

Transcript 1 of 4 

By: Mary E. Dring 

c;c-2,b 
1 

::-!:. 
!::~:· .. ~ . .,,,.,,.,,,t 
cc;~: 

(~' 

Burke Court Reporting, LLC 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

2 

TRANSCRIPTION OF AUDIO PROVIDED 

MS. CRUMB: So we wanted to get back together --

be 

you 

ANN: Okay. 

MS. CRUMB: To talk about what your plans 

successful in the charge nurse role. 

know, 

ANN: Okay. Well, I would like to state 

I've been here eight years. 

MS. CRUMB: um-hum. 

ANN: I've had excellent evaluations. 

MS. CRUMB: Um-hum. 

are to 

that, 

ANN: I've been promoted. I've never had a 

disciplinary action. 

MS. CRUMB: Um-hum. 

ANN: And I take care of my patients and the 

staff to my best ability. 

MS. CRUMB: Okay. The concern that I had was 

17 that you felt that you had an opportunity to communicate 

18 with your director or your house supervisor that your role 

19 that day that you were too busy in order to make phone 

20 calls, so that 

21 

22 

23 

24 

ANN: I did make phone calls 

MS. CRUMB: -- we can get on it quicker. 

ANN: -- that day. I stated to Cindy Brown that 

I had made phone calls and that nobody was coming. She 

25 was aware of it. I had said it in the morning in bed 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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1 meeting. Chrissy brought it up to Joel Tuesday, before 

2 that day. I made calls. 

3 

4 

MS. CRUMB: Well 

ANN: I made as many calls as possibly could 
/\ 

5 while taking care of patients. 

6 MS. CRUMB: And I understand that there are 

7 times that you can't make phone calls. That you need to 

8 delegale it to ward clerk or 

9 

10 

11 

12 

13 

ANN: Absolutely. 

MS. CRUMB: -- ask for assistance from your -

ANN: Absolutely. And I did do that. 

MS. CRUMB: -- director. 

Well, all I know is that the information that I 

3 

14 got from an outside -- employee outside of ICU, said that 

15 there was a conversation that she heard you say, no, I did 

16 not make any calls. 

17 

18 

19 

20 

calls. 

ANN: Well, that's not what I said. I did make 

MS. CRUMB: Okay. I 

ANN: I even came in on Thursday evening, on my 

21 own time, to make sure there would be enough staff for 

22 Friday morning, and that calls were made. 

23 

24 

25 

MS. CRUMB: Okay. 

ANN: I mean, if you would like me to not take 

care of patients and just make calls I'll do that. But I 
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4 

need it in writing. 

expect. 

MS. CRUMB: No, you know that's not what I 

.. ~ /U r/4- .Jr ,.J)_. 

ANN: I can only do the best I can do. And I 

made as many calls as I possibly could have made that day. 

MS. CRUMB: Well, obviously there was a big 

communication 

ANN: Obviously. 

MS. CRUMB: -- issue here. So going forward, my 

expectation would be that you will communicate with your 

director or the house supervisor. 

ANN: I always do. 

MS. CRUMB: Early on that -

ANN: I did it days ahead. 

MS. CRUMB: you need -- you need help. 

ANN: Absolutely. And I have done that. 

MS. CRUMB: Okay. I think, you know, there are 

times where you -- you come across kind of, I don't know 

what the right word is, Ann, but I don't want to say 

"antagonistic," but that's what it feels like sometimes. 

That you're --

ANN: Well, I'm sorry that's people's 

interpretation. That's not how it's meant to sound. 

MS. CRUMB: That you're -- um-hum. That we're 

not working well together as a team. So --
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ANN: But I will continue to do the best I can 

do to take of patients and take care of the staff. 

MS. CRUMB: Well, just like we talked about at 

the last team leader meeting, I think the more we can 

stick to the code of conduct 

ANN: Absolutely. 

MS. CRUMB: -- all of us, the better off that 

we're going to be. 

ANN: Absolutely. 

MS. CRUMB: So what can we do? 

ANN: What you can is, as we know there are 

holes coming up in the schedule, that Wendy puts out an 

email. 

MS. CRUMB: Um-hum. 

ANN: It's not just my responsibility or any 

other team leader's responsibility to make sure they're 

filled. Everybody has to make sure they're filled. 

MS. CRUMB: Um-hum. Okay. That's fair. So 

maybe Joel, we can have -- maybe when the team leaders 

are going to be meeting every two weeks, right? 

ANN; Yeah. 

JOEL: Um-hum. 

MS. CRUMB: We -- the schedule can be part of 

the --

JOEL: Absolutely (indiscernible). 
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MS. CRUMB: -- agenda, and we're looking for 

ahead -- far ahead so that 

6 

ANN: Wendy does that every week. She sends out 

an email saying, these are the holes we have. Can anybody 

fill in? And then throughout the week it's brought up 

again and again, and calls are made and try to get people 

in. 

MS. CRUMB: And I would like to be more 

proactive than that, actually,~ah, I would like to see 
,1 

when you -- you put out a four-week schedule, you see 

you're going to have holes, that before that schedule 

comes out we have made calls to say, can you pick up 

another shift? 

approved 

ANN: Well, absolutely. But the schedules are 

MS. CRUMB: So you're not -- that you're not -

ANN: -- that way. 

MS. CRUMB: So they're 

ANN: I don't approve the schedules. 

MS. CRUMB: That we're not spending all of your 

day while you're working trying to make phone calls. 

ANN: Absolutely. That would make my life a lot 

easier, and then I could take care of my patients instead 

of worrying about who's coming after me to be able to take 

care of them, too. Because that's what it's about; it's 
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7 

about taking care of the patients. 

MS. CRUMB: No doubt. And I would appreciate if 

when things are getting pushed that you could be more 

collegial in talking about, I need assistance if we're 

going to take the next pa~ient. Because always hearing, 

I'm not taking it, I'mv\~king it, I'm not taking it, and 
I\ 

that in quite a bit that tone of voice isn't helpful. 

ANN: Well, I -- when I go to a bed meeting and 

say, this is where we are, I can take this many more until 

I have more staff. 

MS. CRUMB: Well, I -- you know, I'm at some bed 

meetings and that that's not always the message that I 

(indiscernible). I just really would appreciate if we 

could work closer together --

ANN: Absolutely. 

MS. CRUMB: -- as a team. And not against each 

other. 

ANN: Absolutely. 

MS. CRUMB: I mean, we all want the best care 

for our patients. 

ANN: Yes. I will completely agree with that. 

MS. CRUMB: So. Joel? 

JOEL: I just -- no, I was just taking notes. I 

won't ask her any questions. I'm fine with everything 

she's saying. 

BURKE COURT REPORTING, LLC 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 286 of 618



JA-278

· •. ~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

'v' 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

·~ 

?~CRUMB: 

~ ANN} No. 

Is there anything else? 

together. 

CRlJMB: I just want us to work well 

ANN: Okay. That's my goal. 

MS. CRUMB: Our focus is to be our patients. 

ANN: Absolutely. 

MS. CRUMB: This isn't helpful -- us. 

8 

ANN: It's not. No. Because it takes away from 

what we should be doing, which is taking care of patients. 

MS. CRlJMB: Um-hum. Absolutely. 

ANN: And this wasn't my choice. 

MS. CRUMB: Is there any other expectations that 

you have, Joel --

JOEL: Just 

MS. CRUMB: working forward? 

JOEL: Just the code of conduct. 

ANN: Absolutely. 

JOEL: And the professional demeanor. Me and 

you, you know, we seem to be at odds; we need to be seen 

as a cohesive team. 

ANN: Okay. 

JOEL: We do. 

ANN: I don't have an issue with that. 

JOEL: Okay. 
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10 

ANN: But it's a two-way street. 

JOEL: I just said that. So. 

MS. CRUMB: Okay. So, why don't we look at the 

schedule, see how far ahead we can --

JOEL: I'll bring it down. 

MS. CRUMB: look ahead. 

Do you know of any offhand? 

ANN: 1 don't know of any offhand, but I'm sure 

there are. There's multiple people on vacation and -

MS. CRUMB: Where are (indiscernible) this 

11 morning? 

12 

13 

14 

15 

16 

JOEL: We finally got our (indiscernible) early, 

early this morning. 

MS. CRUMB: Yeah. 

JOEL: (Indiscernible) . 

MS. CRUMB: Sherry (ph) (indiscernible) be 

1 7 around five. 

18 

19 

20 

21 

22 

23 

24 

25 

JOEL: (Indiscernible) . 

MS. CRUMB: And that's why they couldn't do the 

generator test. 

JOEL: Yeah, because of that patient 

(indiscernible), three and a half hour surgery. 

MS. CRUMB: Okay. What's Ann up today? 

ANN: I'm off the schedule. I've been crossed 

off, so -- and Crystal's in charge, so. 
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MS. CRUMB: Well, we knew that we were going to 

assign someone else to be in charge so we can have a 

conversation. 

ANN: Right. 

MS. CRUMB: And then going forward, as what 

6 we' re going to do next --

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

ANN: My next day would be Friday then. 

JOEL; Okay. 

ANN: Friday, Saturday. 

MS. CRUMB: So you don't need her today? 

ANN: Well, I'm crossed off. 

JOEL: (Indiscernible). 

MS. CRUMB: All right. Why don't you go check 

with Crystal, we'll see (indiscernible) need to go for 

testing or --

ANN: Okay. All right. I'm just going to run 

1 7 to the bathroom. 

18 (Whereupon, the above audio was concluded.) 

19 

20 

21 

22 

23 

24 

25 
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Litigation 

From: 
Sent: 
To: 
Subject: 

-----Original Message-----

noreply@cayugamed.org 
Thursday, April 28, 2016 12:22 PM 
Litigation 
Fwd: Union material 

From: <LCrumb@CAYUGAMED.org> 

Sent: Sat, 20 Jun 2015 08:57:31 +0000 

To: <~HouseSupervisors@CAYUGAMED.org> 

Cc: <APedersen@CAYUGAMED.org>, <RClink@CAYUGAMED.org> 

Subject: Union material 

When you make your rounds please remove Union material at time clocks and break rooms or anywhere else you find 

them. Security has been instructed to do the same. They have the right to put up and we have the right to take down. 

Sent from my iPhone 
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Litigation 

From: 
Sent: 
To: 
Subject: 

noreply@cayugamed.org 
Thursday, April 28, 2016 12:24 PM 
Litigation 
Fwd: RE: flyers at timeclocks 

From: <kames@CAYUGAMED.org> 
Sent: Mon, 12 Oct 2015 13:04:45 +0000 
To: <APedersen@CAYUGAMED.org> 
Subject: RE: flyers at timeclocks 

I will bring it right down 

From: Pedersen, Alan 
Sent: Monday, October 12, 2015 9:05 AM 
To: Ames, Karen 
Subject: RE: flyers at timeclocks 

Karen, I don't could you get me a copy. Thanks, Alan 

From: Ames, Karen 
Sent: Monday, October 12, 2015 9:04 AM 
To: Pedersen, Alan 
Subject: RE: flyers at timeclocks 

Do you have a copy of the flyer? It is SEIU stuff on one side and then scott on the other with info. 

From: Pedersen, Alan 
Sent: Monday, October 12, 2015 9:04 AM 
To: Ames, Karen 
Subject: RE: flyers at timeclocks 

Thanks Karen. 

From: Ames, Karen 
Sent: Monday, October 12, 2015 8:40 AM 
To: "SLT 
Subject: flyers at timeclocks 

You probably already know but just in case there are SEIU newsletters posted at timeclocks. Polly grabbed what she saw, 
I will check other timeclocks. 

Karen A Ames, RRT, MA 
Six Sigma Black Belt 
Chief Patient Safety Officer & Director of Quality and Patient Safety 
Cayuga Medical Center 
607-274-4436 
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Litigation 

From: 
Sent: 
To: 

noreply@cayugamed.org 
Thursday, April 28, 2016 12:22 PM 
Litigation 

Subject: Fwd: Re: walk through 

From: <LCrumb@CAYUGAMED.org> 
Sent: Sat, 20 Jun 2015 08:43:51 +0000 
To: <DDiBartolo@CAYUGAMED.org> 
Cc: <J Rudd@CAYUGAMED.org>, <APedersen@CAYUGAMED.org> 
Subject: Re: walk through 

They have the right to put up and we have the right to take down 

I 

Sent from my iPhone 

On Jun 20, 2015, at 2:35 AM, DiBartolo, Debra <DDiBartolo@CAYUGAMED.org> wrote: 

Walked through ed 3 times took down union info all 3 times in break room----with one of the 
notes saying "It is illegal to remove union information from non-patient care areas" I am seeking your 
further guidance. 

Also picked up a magazine on nurses station desk with union postings in it-----Deb 
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1 calls. They will tell you that I called them. Did I call 

2 

3 

4 

every single person on the list? No. 

MS. CRUMB: Okay. That 1 s where may -- I may 

have said 11miscon,munication." That you did not make i.t 

5 clear that you had not made calls to everyone, because 

6 that 1 s -- that's what they heard. 

7 Now, but that's not the only thing that was 

8 conc@rning. Is that, you know, your behavior throughout 

9 the whole process. You know, you were confrontational. 

10 You were less than helpful in problem solving. 

11 ANN: I don't feel that was the case at all. I 
ht,i.E1-S 

12 brought up numer:ous times that we had staffing he±t+s. I 

13 had made calls. I came in on my day off to make calls to 

14 make sure the next day was completely staffed. 

15 

16 

MS. CRUMB: Um-hum. 

ANN: So I don't know wha.t more r can do. We 

17 put out that schedule. Joel approved it. He knew days 

18 ahead that we were in a crisis as far as staffing. He let 

19 five day people go on vacation at the same time. That's 

20 crazy. So there's nobody to call if they•re not working. 

21 

22 

MS. CRUMB: Um-hum. 

ANN: You know, we've got Jenny Stir (ph), 

23 Christy Lijack (ph), Terry Ellis, Sara Ultice (ph) and 

24 Christy Monacelli (ph) all on vacation. 

25 MS. CRUMB; Not helpful. 
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ANN: That is not helpful. 

MS. CRUMB: Well, and I believe that your 

approach and your less than professional conduct are more 

4 the reason why that you were suspended. And 

5 ANN: Well, I disagree. I think I was very 

6 professional about it. I brought it up multiple times 

7 that we were going to have issues. 

4 

a L talked to him that morning at bed meeting that 

9 we had no staff, and he left for the day. Didn't tell 

10 anybody he was leaving and went to a retreat and didn't 

11 fix a thing. All weekend he didn't fix a single hole. 

12 And that's one of the things we talked about in that 

13 meeting last Wednee.day, 

14 

15 

MS. CRUMB: Team leader, um-hum. 

ANN: There's nothing fixed. Tomorrow there's 

16 no charge nurse and there's four nurses off. 

17 

18 

MS. CRUMB: Okay. 

ANN: Nothing's getting fixed. And letting five 

19 people go on vacation is irresponsible. 

20 

21 

22 

23 

24 

25 

MS. CRUMB: Okay. Well, I'm going to uphold the 

suspension. I believe your behavior was inappropriate at 

times, confrontational, and disrespectful. 

ANN: Okay, I disagree. 

MS. CRUMB: So -- and you can disagree. Going 

forward, we looked at talking about upholding the code of 

BU'RKE COURT REPORTING, tLC 
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conduct, like we discussed it at the team leader meeting. 
1-i-ti:·t· 

And that;we need to work together in partnership to be 

positive, and problem solving, and making sure that the 

communication flows appropriately. 

ANN: And I have been doing that. 

MS. CRUMB: Okay. But J 1 m going to uphold the 

7 suspension. 

a But Cha -- and that's your copy of the letter. 

9 And I have a copy here if -- that you could sign that we 

10 discussed that today. 

5 

11 

12 

13 

ANN: I don't agree with it, so I'm not going to 

sign .it. 

MS. CRUMB: You can sign that, "I do not agree 

14 with this." 'l'hat. would be -- document that you have a 

15 disagreement with it. 

16 (Distortion) 

17 

18 

19 

20 

ANN: I would like to 

MS. CRUMB: So you 1 ve read this? 

ANN: 'teah, 

MS. CRUMB: Okay. So tell me about Friday. How 

21 you perceive that things were on Friday? 

22 

23 

ANN: Okay, so on Friday, I came in. We were 

short-staffed because no holes had been filled, although 

24 people knew about it for days. We had no ward clerk, 

25 because ours has left. 

BORKE COURT REPORTINQ, LLC 
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MS. CRUMB: Because Wanda's -

ANN: She's gone over to CHI. 

MS. CRUMB: Yeah. And her replacement hasn 1 t 

4 started yet, Okay. 

6 

5 ANN: So we were more than over stressed at that 

6 point. 

7 We were getting admissions. 

8 

9 

MS. CRUMl:3: Um-hum. 

ANN: We had somebody that needed to go to 

10 testing. Robert went and asked Joel if he would take his 

11 patient to the test, because we were going to get 

12 admissions. 

13 

14 

MS. CRUMB: Robert asked Joel? 

ANN: um-hum. Joel said no. So I went and I 

15 said to Joel, we need some help. I need somebody to take 

16 this patient to hide-a-scan (ph). And he said no. And I 

17 said, well, if it's a time issue, when could you do it? 

18 And he said, I can't do it at all. 

19 

20 

MS. CRUMB: Okay. 

ANN: I said, we really need some help, I said, 

21 werre going to get admissions. I have no ward clerk. He 

22 said, have the nurse enter all the orders. Nell, there's 

23 eight pages of orders and she had two patient5. That is 

24 not a feasible 

25 MS. CRUMB: Those wece admission orders 
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1 

2 

ANN: -- things for her to do. 

Yeah. Yeah. It's not something she could do. 

3 She was already drowning with the patient that she had 

4 that was intubated. And she was getting an overdose. 

5 So at that point, I said, well, if you can't 

7 

6 take the patient I need to take the patient because Robert 

7 had another one on multiple drips that was intubated, and 

8 he couldn' 1: l.eave that patient. 

MS. CRUMB: Okay, 

10 ANN: So, I said, can you at least get me a ward 

11 clerk so somebody can be up here entering orders, because 

12 Anita. can't do it. 

13 So we were in the back hallway, he went to 

14 Sharonls desk. I was standing in the doorway to the 

15 kitchen. 

16 

17 

MS. CRUMB: Okay. 

ANN: And he called the house supervisor and 

18 asked if she could send over a ward clerk. 

19 

20 

MS. CRUMB: Okay. 

ANN: At that point, he said to me, you don't 

21 have to stand there. And I said, I want to know what's 

22 

23 

24 

25 

going on before I leave for hide-a-scan. I need to know 

so I can tell Anita and Robert who's responsible for what 

and who's going to be doing what job. 

MS. CRUMB: Okay. 

BURKE COURT RBPORTIHG, LLC 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 300 of 618



JA-292

\~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1.0 

11 

12 

v 13 

14 

15 

16 

1'7 

18 

19 

20 

21 

22 

23 

24 

25 
-~, 

8 

ANN: So I took the patient down to hi.de-a-scan. 

They were only able to do a portion of the scan. And the 

patient then had to go back down about two hours later. 

Two hours later we were in the same boat, 

getting admissions with orders and no ward clerk again. 

MS. CRUMB: Okay. Sc had a ward clerk come the 

first time? 

yeah. 

ANN: To enter the first orders, the first set, 

MS. CRUMB: Oh, came and did that and then left? 

ANN: Right. 

MS. CRUMB: Okay. 

ANN~ Because she was from Short St~y. She had 

to be somewhere else. 

So I went to him again, and I asked him if he 

could please help us with taking this patient down to 

testing. And again he eaid no. And I said, is it a time 

j_ssue'? Can we do something at a different time? And he 

said, no, I can't take the patient. 

From what I understand, he has helped out on the 

floors before, and I don't understand why he was not 

willing to help us. 

Later that day, I opened my email, I saw the QA. 

I went to the doorway of his office. 

MS. CRUMB: Yeah, that's where I want 

auRK~ COUR~ REPORTING, LLC 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 301 of 618



JA-293

·;w-' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

\...,., 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~: 

9 

ANN: And I asked him, can we please talk about 

this? And he said, absolutely not. Get out of my office 

or I'll have you removed by security. And you can talk to 

Dr. Hannon about that because he was right there when it 

happened. 

MS. CRUMB: He was? 

ANN: Um-hum. I ~sked Joel to please have 

administrati?n come upstairs. He did not. He left. He 
\) c:'tt~,"v 

met Tony -- downstairs to get coffee, to discuss the 

issue, and left. So I called Tony and asked him to come 

up. 

MS. CRUMB: So you asked for the administrator 

on call 

ANN: Yeah. 

MS. CRUMB: to come? 

ANN: Um-hum. And he did not contact him for: 

us. He left the building. But talked to Tony before he 

left. 

happened. 

MS. CRUMB: And you know that because? 

ANN: Because Robert was done -- when it 

MS. CRUMB; Oh, okay. So then you called Tony. 

ANN: om-hum. 

MS. CRUMB; And he came up? 

ANN: And he came up, and I explained the 
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1 

l situation. And his response was that I'm picking on Joel. 

2 

3 

MS. CRUMB; Okay. 

ANN: Which was not the case. I did not enter a 

4 QA, Joel did. Joel did nothing to help us the entire day. 

5 Did nothing to get staffing. Helped us with no patient 

6 care, even when asked to help. 

MS. CRUMB: Okay. 7 

B 

9 

ANN: And according to the meeting that we had 

last Wednesday, we were supposed to work together as a 

10 team. That's not being a team. 

11 

12 

MS. CRUMB: [Jm~hum. 

ANN: That is not being helpful at all. If he 

13 didn't want to take the patient, he could have entered 

14 orders. He could have watched Anita's patients or 

15 Robert's patients so they could have gone. 

16 

17 office? 

18 

19 

20 office? 

21 

MS. CRUMB: So did you block the doorway to his 

ANN: Did l: block the doorway to his office'? 

MS. CRUMB: So that he couldn't get out of the 

ANN: No. And Dr. Hannon was right there, and 

22 I'm sure if you ask him he'll tell you exactly what 

23 happened and how nasty Joel was to me. 

24 

:?.5 

MS. CRUMB: He was in his office? 

ANN: Dr. Hannon? Yea.h. 
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1 

1 MS. CRUMB: Okay. I just want to know proximity 

2 wise. 

3 (Distortion.) 

4 MS. CROMB: All right, I have a little bit more. 

5 A few more people to call. I'm going to call everybody 

6 that was on shift that day. 

7 ANN: I hope you do, so that would be Anita, 

8 Robert ~-

9 MS. CRUMB: Yeah, 1 got the list from the --

10 software. I contacted quite of a few of them, but not all 

11 of them. And I'll try to get a hold of Dr. Hannon. I 

12 don't believe he's here this week. 

13 

14 

15 

16 

17 

18 

ANN: No. But you can call him on his phone. 

MS. CRUMB: Yeah. 

ANN: He'll answer his phone. 

MS. CRUMB: Yeah. 

ANN; He may even be in town. 

1.9 is 

MS. CRUMB: All right. There is one thing that 

and speaking of Dr. Hannon, that -- that was that 

20 afte.r. our discussion on friday and you were told to go 

21 report off and go home, you went directly to Or. Hannon's 

22 office. 

23 

24 

25 

ANN: Um-hum. I'm allowed to talk to anybody in 

the bu.i. ldi.ng. 

MS. CRUMB; 
-,;'1-.f..-'l'"-

You' re allowed to talk to. But my 
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12 

e:x:pectat.ion was that you would directly go report off and 

then leave. 

ANN: Well, you didn't voice that. 

MS. CRUMB: 1 didn't think I had to. 

ANN: Well, if you don't say it I don 1 t know it. 

MS. CRUMB: And I think judgment wise it would 

have been better for you to report off first. 

ANN: That's your opinion. 

MS. CRUMB: Yeah. It is. 

ANN: Okay. 

MS. CRUMB: All right, so I'll call you later 

and maybe we can meet up later if I get all this 

investigation done. So that way --

ANN: Sounds like a plan. 

MS. CRUMB: -- we can review? 

ANN: Absolutely. 

MS. CRUMB: All right. I'm here till 7. 

ANN: Till 7. 

MS. CRUMB: Thank you. 

ANN: You're welcome. 

(Whereupon, the above audio was concluded.) 
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2 

3 

4 

5 

6 

7 

'l'RANSCRIPTION Or" AUDIO PROVIDED 

MS. CRUMB: So I interviewed every staff on --

that was on that day. 

ANN: Okay. 

MS. CRUMB: And Dr. Hannon. 

ANN: Um-hum. 

MS. CRUMB: And the eight staff members that I 

a talked to, only one witnessed and two knew anything about 

9 it bec:.ause they had heard it from you. And Pr. Hannon 

10 heard you say, can we talk about this? And he said, 

11 you' re harassing me. 

12 So it's more of a he said/she said --

13 

J.4 

ANN: Um-hum. 

MS. CRUMB: sort of situation. I think that 

2 

15 after we talked the other day, we talked about the code of 

16 conduct. 

17 ANN: Um-hum, 

18 MS. CRUMB: And I think that I'm going to give 

19 you a verbal warning, that I know -- the code of 

2 o conduct -- happened. 

21 

22 

23 

24 

25 

ANN: I have been following it. 

MS. CROMB; People find you to be 

confrontational and disrespectful. 

ANN: I don't believe that. 

MS. CRUMB: Okay. But I do have a copy. You 
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already have a copy of the code of conduct? We talked 

about it at the team leader•s meeting. 

ANN: It's posted all over. 

MS. CRUMB: Okay. All right. So this is what 

I've written up as far as our conversation today. 

ANN: Okay. 

MS. CRUMB= And I assume that you don 1 t want to 

sign that, you didn't sign it the other dayt so I'll just 

document that you refused to sign. 

I know -- I have -- you know, Ann, I have 

confidence that you can follow the code of conduct. 

ANN: I do :follow it. 

MS. CRUMB: Well, maybe we need to work on why 

others don't feel that --

ANN: I think we need to look at who the others 

are that feel I don 1 t. 

MS. CRUMB: Okay. That's fair. 

ANN: Because if you asked the people that I 

work with directly, my peers, they will tell you I do. 

MS. CRUMB: Okay. So if I have any further 

complaints, then I will do a more thorough investigation 

as far as, with your permission, talking with other 

people. Your peers. 

ANN: Sure. 

MS. CRUMB: Okay? 

BURKS COURT REiORTINGt ~~C 

(973) 692-0660 

3 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 310 of 618



JA-302

4 

ANN: Um-·hum. 1 

2 

3 

4 

5 

6 

1 

MS. CRUMB: But I don't anticipate that I'm ever 

going to hear from them again. 

ANN: I hope not. 

MS. CRUMB: I don't think so. 

ANN: I hope not. 

MS. CRUMB: And now, I have to have your help 

8 with something. You have we're working on it -- about 

9 it now, but we have an offer out to this person who's 

10 already working here in the ED, what 1 s her name? 

11 Hamilton. 

12 

13 

14 

15 

16 

ANN: Oh. 

MS. CRUMB: Angela Hamilton. To sign on with 

the ICU for days. 

ANN: Okay. 

MS. CRUMB: And she might be available starting 

17 Sunday. 

18 ANN: Okay. 

19 MS. CRUMB: So we're -- Lisa Walters is working 

20 wi.th her fast staff (ph) to try to get confirmation. 

21 

22 

ANN: Okay. 

MS. CRUMB: Once we get confirmation, then I 

23 would like your help in getting her setup with a schedule. 

24 

25 

ANN: That's actually Sharon does that because 

she organizes all the things with the med tests and --
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MS. CRUMB: She's already had it all. She would 

just be transferring 

ANN: Oh. 

MS. CROMB: -- from the ED -

ANN: Oh. 

MS. CRUMB: -- to ICU. 

ANN: Oh, okay. So would she just need like a 

couple days with a nurse? 

MS. CR.tJMB: She wouldn't need anything. She 

would just need a schedule. 

Now, if you want to put her one day with 

somebody because you don't know her. 

ANN: Yeah, I think that would be more fair 

because she doesn't know where anything is. 

MS. CRUMB: If you don't -- if you don't know 

her and she hasn't come up --

ANN: She has ICU experience and -

MS. CRUMB: Um-hum. 

ANN: Okay. Yeah, I think at least one day with 

somebody so that~-

MS. CRUMB: Okay. 

ANN: -- she can see how everything's -

MS. CRUMB: Whatever you think's fair, Ann. 

ANN: Yeah. I don't like to throw anybody right 

into it. 

BURK~ COURT REPORTING, LLC 
(973) 692M0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 312 of 618



JA-304

~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

'<wi 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
... ., 

MS. CRUMB: Okay. 

ANN: Yeah. But yeah, we can do that. 

Ms. CRUMB: We do it only when people have bi::~en 

here for a while. So 

ANN: Yeah. 

MS. CRUMB: Yeah, not when they're brand new to 

us. 

And if we can't confirm her, then I have a few 
~fl,. 

other resumes from -- a couple~ Lisa. And Lisa•s 

going to send me one or two on -- she 1 s getting them from 

another agency, Night Travelers (ph} --

ANN: Okay. 

MS. CRUMB: And so --

ANN: Yeah, because Joseph is gone now. 

MS. CRUMB: Yes. So if I d.on 1 t get them until 

later is Wendy or --

ANN: Jen Cole tonight. 

6 

MS. CRUMB: Jen tonight. So maybe then she 

could make some phone calls, because me interviewing isn't 

appropriate. They're going to be working with you guys. 

ANN; Right. 

MS. CRUMB: And you know what you need to ask --

ANN; Right. 

MS. CRUMB: a ICU nurse. And I would 

appreciate if you guys could help me with that. 
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ANN: Yeah, I don 1 t see why we couldn't. 

MS. CRUMB; Yeah. And then you'll get a little 

kind of a flavor for who they are and 

ANN: Yeah. I mean, most of the travelers we 

had have been great, so I can't complain. 

7 

MS. CRUMB: um-hum. Yeah. I -- this last round 

we -- they've all been good in -- on all the floors. 
el(.pell\tJ\Ci S. 

We've l1ad other~ tl'lc'lt haven't been so good. 

ANN: Yeah. Well, Renee we had before and she's 

great. So -- and Joseph was great. So -

MS. CRUMB; Um-hum. 

ANN: Yeah. 

MS. CRUMB: Is there anything I can do for you? 

ANN: I don't think so. 

MS. CRUMB: Okay. 

ANN: No. Alrighty. 

MS. CRUMB: You're welcome to have a copy if you 

want. 

ANN: Sure. 

MS. CRUMB: And I also (inaudible) -- I got to 

get Christy's 

ANN; She needs it, yeah. Desperately. 

MS. CRUMB: Yeah. (Distortion.) 

ANN: Oh, well, she can't today because she 1 s 

work.ing, but --
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MS. CRUMB: (Indiscernible}. 

ANN: I only have four nurses thi.s afternoon, 

including myself. So no. 

8 

1 

2 

3 

4 MS. CRUMB: Like at 3:00, she can go down to the 

5 bank before 3 if it 1 s -- you know, I mean, if her -- if 

6 her ba.nk' s downtown? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ANN: Yeah, I don't know which one it is. If 

it's before 3 I might be able to do something for her. 

MS. CRUMB: Okay. I'll get (indiscernible). 

ANN: You're welcome. 

(Whereupon, the above audio was concluded.) 
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TRANSCRIPTION OF AUDIO PROVIDED 1 

2 UNIDEN'J!IFIED FEMALE SN~AKER: We haven't. met, J 

3 don't think. 

2 

4 CRUMB: Well, when -- I think Linda took you 

5 on a tour around --

6 

7 

8 

UNIDENTIFIED SPEAKER: Oh, okay. 

MS. CRUMB: -- I met with you very briefly. 

UNIDENTIFIED SPEAKER: Very briefly, okay. 

9 That 1 s what it was. Yeah. 

10 SANDRA: And so you want to --

11 ANN: W~ll l, can I just start by saying that 1 

12 rsquested to have you here because I didn 1 t feel 

13 comfortable. 

14 SANDRA: And let me second that by saying that 

15 whate\Ter is said .in this room, please keep .i.t 

16 confidential. 

17 

18 

19 

UNIDENTIFIED SPEAKER: Oh, absolutely, 

ANN: I don't have any place where I --

MS. CRUMB: Well, you came back from vacation on 

20 Friday and yc,u met Sandra. 

21 

22 

ANN: Om-hum. 

MS. CRUMB: And she has some concern5 that she 

23 would like to 

24 

25 

ANN: Well, I think we already went over that. 

SANDRA: we went over the concerns. We did. 
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Tlilll WITNESS ; ± dord t e.g:t:caij .tt Was ·apprpptiate. 

You dan if ask ltl.e qµ~s;:l6i;i~ J~etµt tp.Ei 1.1t1.:t0Ii or my 
.:t~volvement .• 
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SANDRA: Al'l:d yoµ Wi!.r¢µ't: .;:.,;,. 

ANish ...... ~!:>:out. t.l'i~ utl.1.6$1" ~n(l that ' s when l: 

ii ended the .oqnversatJo..n. 

17 'SANDRA: 1\t no .;.w ,at no p.6int in time· ...... · c:1.rtg 
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4 

1 that 1 s when I ended the conversation. 

2 SANDRA: And so -- and this takes me to this 

3 juncture. Based on the lack of professionalism that you 

4 showed that day, and also based on the lack of -- the poor 

5 job performance you d:i.d when I asked you about scheduling 

6 and you had another nurse to come to you and point out 

7 that there was an issue, that you weren't even willing to 

8 follow-up and to ask specifically, because you directed 

9 them back to me, and I specifical.ly had to come to you as 

10 a team leader to ask you to call staff --

11 ANN: That had already been done. Nobody was 

12 corning. I informed you of that. 

13 

14 

15 

SANDRA: That had not been done. 

ANN: It had been done. 

SANDRA: And you came to me later and you showed 

16 me the sheet where you done them, because we had that 

1'7 conversation. 

1B 

19 

20 

21 

22 

ANN: But it had also been done the day before. 

SANDRA: But this is a new day. 

ANN: But it was for the same day. 

SANDRA: This is a new day. 

ANN: And the same people were called and the 

23 no's were all exactly the same. 

24 SANDRA: So what we' re goj_r1g to do at this point 

25 is we're going to step you down out ot the team leader 
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position into a staff position. 

ANN: Okay. 

SANDRA: Okay. 

ANN: I know thi$ .is complete retaliation and 

k:>Ullying. That's what thi.s is. It's ev1dent. 

SANDRA: 1t is not. It is not. But you know, 

there is some history there with the behaviors that you 

presented co me, not even knowing met you flipped m~ off. 

ANN: I never, ever did that. 

SANDRA: Yeah, you did. You did. 

ANN: That is a perception, and I did not, 

SANDRA! So just having met me as your. new 

director that morning, it was not -- it was not -- it 

wasn't customer service friendly at a.11. Your first 

interaction with me was not at all. 

And then to, when I asked you I even didn't 

5 

even ask your I said, hey, I'm going to go to the bed flow 

meeting with you, I'm going with you. You left without 

me. Didn't even com.e to see whether I was ready, not 

ready. 8:30 I walk on the unit, you were already gone. 

ANN: That meeting is at 8:30. I had to go. I 

was busy that day. There was a lot going on. 

SANDRA: And then your conversation with the 

statement of -- that you're not a baby; I don't have to 

hold your hand, you're not a baby. You know what bed flow 
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1 l.!'l-. That's not what I commurdcated to you. I told you I 

2 was going with you. And being new, only three days 

3 here --

4 ANN: You knew where it was. You had been 

s escorted there previously. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

SANDRA: And so ~--

ANN: You knew what time it was. I can't track 

you dowrt, r'f-~ing.s going t':m. 

SANDRA: '1'hat' s irrelevant when r was sitting in 

the office. I asked you to track me down. 

ANN: You weren't in your office 

SANDRA: A courtesy call 

ANN: at 25 after. 

SANDRA: So you knew where I was, but you still 

15 didn I t come --

16 ANN: I didn't know where you were, but you 

17 weren't in your office at 25 after. And I wasn't going to 

18 go searching. 

19 SANDRA: Okay. So what I 1 rn going to do, because 

20 we' re going around in a circli; of the conversation that 

21 we 1 ve already had, so we're not going to continue going 

22 around in a circle, I'm just going to let you know that 

23 effec:ti ve immediately we' .re going to step you down out of 

24 the team leader position and back into a staff nurse. 

25 ANN: That's fine. 

BURKE COURT REPOaTIHG, LLC 
(973) 6!32~0660 
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1 

2 

SANDRA: Okay. 

ANN~ Okay. And I know exactly what this is 

3 about, so that's all that has to be said. 

4 SANDRA: Okay. Wellt I'm sorry that's your 

5 perception, but it 1 s not retaliation. 

6 ANN: Well, I find that hard to believe when 

7 you' re the one at the first meet.:Lng who brought up union, 

8 and now thi5 is happening. So that's all I need to know. 

9 

10 

11 

12 

13 

14 

SANDRA~ Okay. All right. 

(Distortion.) 

ANN: Okay, thatls fine. 

MS. Cl:<,.UMB; (Indiscernible) charge, as well. 

ANN: That's fine. 

MS. CRUMB: Because that's part of a charge 

15 nurse's responsibility 

16 

17 

ANN: Okay. 

MS. CRUMB: is to follow through on staffing 

18 changes. 

19 ANN: Not a problem. 

20 

21 

22 

23 

(Distortion) 

SANDRA: (indiscernible) before you go. 

ANN; Um-hum. 

SANDRA: It is not appropriate a,t any ti.me, 

24 whether you feel like the conversation is not right, you 

25 don't just jump and storm out. of a room. You don't. 

BURkE COURT RE,ORTING, LLC 
(~73) IS.92-0550 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 323 of 618



JA-315

-~ 

l 

2 ANN: I gave you two instances to stop talking 

3 about the union. I told you couldn't talk to me about it. 

4 

5 

SANORA: That is not true. 

ANN: And you asked another question and it was 

6 done. T. left the room. 

8 

7 SANDRA: That's not true. Because I never asked 

8 you --

9 

10 

ANN: It is the truth. 

SANDRA: a question. But regardless of what 

11 the conversatJ.on is, you can't just --

12 ANN: No, it is not regardless 1 because you 

13 cannot ask mE-l about th.at. 

14 

15 

16 

17 

18 

19 

20 

SANDRA: -- storm out of a room, okay? You have 

to properly exit the room. w 
j_llegal .. 

ANN: Not when you're doing something~is 

SANDRA: And that .i.s not illegal. And I -

ANN: It is illegal to ask me about that. 

SANDRA: so I just want because I know 

21 you're recording, so I want to be clear in me saying, and 

22 I want you to hear me clearly with us having a witness in 

23 the room then and us having a witness in the room now, at 

24 no point in time did I ask you about the union, okay? 

25 ANN: You did. But that's okay. 

BUR~! COURT REPORTI~G, LLC 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

--~· 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

'~ 

SANDRA: All right, thank you, 

ANN: Yeah. 

(Whereupon, the above audio was concluded.) 

BURKE COURT RBPORTXNGt LLC 
(973) 692-0660 
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~TIF'ICATION 

I, Mary E. Dri~, the assigned transcriber, do hereby 

certify that the foregoing transcript of proceedings on 

Pulled From Charge and Team Leader, !~...Q.!, is prepared 

in full compliance with th.e current Transcript Format for 

Judicial Proceedings and is a true and accurate non

compressed transcript of the proceedings as recorded. 

NJ AOC AD/T 582 

Signature/Date 

Burke court Reporting, LLC 

BURIC! COURT REPOR~ING, t~C 
(973) 692-0660 
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Section B: POSITION PURPOSE AND REQUIREMENTS 

Position Purpose 
The Registered Professional Nurse is responsible for the provision of direct patient care to a designated group of patients. 
These responsibilities will include the assessment, planning, implementation and evaluation of the patients' physical, 
psychological, emotional, educational and spiritual needs. 

Reporting Relationships 
This position reports to the Director of the ICCU. May function as a designated charge nurse. Supervision may be 
exercised over Licensed Practical Nurses, Clinical Technicians, Hospital Aides, and Ward Clerks. 

Employm.ent Criteria 
1. Possession of a current NYS Registered Nursing License 
2. Strong interpersonal, oral and written communication skills 
3. One year medical/surgical experience 
4. Ability to move or lift patients with assistance 
5. One year RN experience in an acute care facility 
6. Current CPR certification 
7. ACLS certification within one year 

Section C: MEDICAL CENTER SERVICE EXCELLENCE STANDARDS 

I understand that Cayuga Medical Center is committed to providing the highest level of healthcare services to our 
customers, and takes pride in having staff and volunteers who will go out of their way to achieve this mission. I also 
understand that our hospital's success depends on my effort to helping earn our customers confidence and trust. 

To meet the expectations for Service Excellence, the employee should exhibit performance in this section that is 
applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Service Excellence Standard 
according to the following criteria, with the score for each section listed to left of each category. 

I. 

1- Does not meet expectations 
2- Inconsistently meets expectations 
3 - Regularly meets expectations 
4 - Consistently meets expectations and goes beyond what is expected when appropriate 
5 - Consistently goes beyond what is expected and demonstrates the highest level of service 

possible. Serves as a role model for others 

Standard 1 Treat the people we serve as guests 

_5_ Welcome all patients, visitors and staff in a warm friendly manner. 

_5_ Introduce yourself by name, and when appropriate position 

_5 _ Address people by name whenever possible 

_ 5 _ Escort people to their destinations 

· _5_ Rude or inappropriate behavior is never acceptable 

Comment: Is very welcoming to visitors and families and is always accommodating to them. She is often 

mentioned by families during rounds. 
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II. 

m. 

Standard 2 Respect the privacy and confidentiality of patients, visitors and staff 

_5 _ Conduct phone and other discussions with discretion 

_5_ Stopping gossip begins with you 

_5_ Do not discuss patient or hospital business in elevators or other public areas. 

_5 _ Be sensitive to issues of private space and personal dignity 

_ 4_ Always knock before entering a room and introduce yourself when meeting someone for the first 
time 

_ 4_ Close curtains and doors, provide robes and blankets as appropriate 

_5_ Take all steps to protect patient confidentiality 

Cornments. __ _,D:c..e,,,_,m=on,.,s<.,:tr'""a'""'te""s'----'t""h!:'..e -='h"-"ig~h'-=e""st'-'l"""ev-'-'e=I--=o=f--=c=o=nfi=de=n-""t"°"ia,.,.,li"'-ty'--""an....:d=---<"'pr,_,_iv.:...;a=c'-'y_w:..:..1=· th::..:...,:p=at,,,.ie""n""'ts"-=aneo.:d~f;'°"am=i=li=es.,.. 

Does not gossip or speak negatively of others 

Standard 3 Present a professional image. 

_5_ Wear your name badge at all times 

_5 _ Make sure your appearance is appropriate for your role 

_5_ Practice good personal hygiene and grooming. Please avoid cologne, perfume or aftershave 

_S_ Communicate clearly and positively with co-workers 

_5_ Positively represent Cayuga Medical Center in the workplace and in our community 

Comments An excellent representative for the medical center. Always presents a professional attitude 

with patients and the public. Is almost always smiling. © Is very Pleasant to work with. 

IV. Standard 4 Use the telephone professionally 

_ 4_ Answer the phone promptly 

_S _ Introduce yourself and your department, offer assistance if appropriate 

_5 _ Use a pleasant tone of voice 

_ 4 _ Be a good listener and follow through on callers requests 

_S _ Establish and adhere to a call transfer policy 

_ 4_ Eliminate overhead pages whenever possible 

Comments: Very respectful and professional on the phone. 

3 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 329 of 618



JA-321

V. · Standard 5 Listen to patients, visitors and staff, then act promptly to address concerns 

_ 4_ Stop to pay attention to the person in front of you 

_ 4_ Take time to listen and explain ·next steps 

_ 4_ Validate what you've heard by repeating back the message 

_ 4 _ Respond to call lights promptly 

_ 4_ Never, never argue 

Comments: Does a great job communicating with patients and visitors. Responds to call lights and 

patient needs promptly. 

VI. Standard 6 Anticipate whafservices and information people need and take action to provide it 

_5 _ Ask people if you can help them 

_ 4 _ If you anticipate a delay take the time to explain the reason to the patient/family or staff 

_ 4_ Communicate frequently 

_ 4_ Encourage people to ask questions, explain you are there to help 

_ 4_ Be sensitive to the cultural, emotional or spiritual needs of our guests 

Comments: Does a great job of anticipating the needs of others, and is always willing to help out co-
workers. Never seems to be flustered or too busy to address patient needs 

VII Standard 7 Maintain a safe and clean environment for our patients, visitors and staff 

_ 4_ Keep hallways clear 

_ 4_ Understand safety codes such as code pink, grey, etc 

_ 4_ Know your role in an emergency 

_5 ..:_ Keep your work area clean and safe and free of clutter 

_ 4_ Use equipment properly, report problems promptly 

_ 5 _ Ask for help when lifting or moving patients 

_ 4_ Report unsafe items promptly 

Comments: Highly aware of safety concerns. Good in emergent situations. Keeps a neat and well 
maintained work area. 

4 
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VIll. Standard 8 Be a positive part of our service team 

_3_ Use "Values in Action" to recognize those who exemplify excellent customer service 

_5_ Take pride in what we do 

_ 5 _ Remember that the customer is # l 

_5_ Portray a positive attitude 

_5 _ Never use the term, it's not my job 

5 

Comments: Portrays a positive attitude and takes great pride in her work and the work of her shift. Never 

above doing any job to meet patient needs. Always positive! 

Medical Center Performance Standards Summary 

Total the ratings for each standard in this Section 

Divide the number above by 45. This is the Section B Total. 

.20l./ I 
~,.<; I 

Note: If any score for any component for this section is at a 1 or below, the overall score for this section 
will be limited to a maximum of 3.0. Any component receiving a score of 1 will require a written plan of 
correction. 

Section D: POSITION SPECIFIC PERFORMANCE STANDARDS 

AGE SPECIFIC CRITERIA: If the employee has clinical contact with patients, circle yes or no to indicate whether 
the employee has exhibited clinical proficiency with the age groups served. Be sure that only the age groups served in 
the course of performing the job are checked. Lack of demonstration of proficiency may be due to not having the 
opportunity to work with patients in the age group. If "No" is checked, an action plan should be written in Section G. 

Age of Patients Served 

!Neonate Yes No NIA Adolescent Yes X No NIA Geriatric Yes X No NIA 

Pediatric Yes X No NIA Adult Yes X No NIA Does Not Have Patient Contact 
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POSITION SPECIFIC PERFORMANCE STANDARDS 

To meet the expectations for Position Specific Performance Standards, the employee will demonstrate Standards that 
are applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Performance Standard 
according to the following criteria, with the score for each section placed in the box to the left of each categoiy. 

Score 

0 II. 

0m. 

1 - Does not meet expectations 
2 - Inconsistently meets expectations 
3 - Regularly meets expectations 
4 - Consistently meets expectations and goes beyond what is expected when appropriate 
5 - Consistently goes beyond what is expected and demonstrates the highest level of service 

possible. Serves as a role model for others 

Observation/Data Collection 

• Demonstrates accuracy in data collection 
• Vital signs 
• Weight 
• Glucometer/Finger sticks 
• Laboratory specimens 
• EKG's 
• Cardiac monitoring 

• Assures patient's knowledge of Advance Directives and patient rights and documentation support 
Comments: Demonstrates excellent data collection and observation skills.and work is 

thorough. Generally well prepared for rounds. 

Documentation 

• Performs and documents a triage assessment upon patient arrival 
• Documents pertinent pre-hospital care 
• Assessment and documentation of social, psychosocial and spiritual needs are made 
• Patient's chief complaint, subjective and objective assessment is documented 
• Performs and documents immunization and lead screening per policy 
• Fully documents care and response to care so as to give a full accounting of patient visit and discharge 

Comments: Good documentation. Generally through and accurate. 

Evaluation/Planning 

• Plans and organizes self to meet patient and unit needs within shift 
• Able to prioritize patient care 
• Plans and provides immediate comfort needs 
• Uses appropriate equipment and room for patient care (i.e., negative pressure room, psych room, monitored 

room, GYN room) 
• Assures emergency equipment is readily available (i.e., crash cart, glucometer, etc.) 
• Completes and documents necessary referrals (i.e. social work, health department, etc.) 
• Establishes discharge teaching plan utilizing resources available to meet patient educational needs 
• Knowledgeable of hospital disaster plan and role of Emergency Department RN 

Comments: Work flow is well planned and completed in a timely manner. Things are left 

complete and in order for the next shift.· Never appears to be overextended even when it is very busy 

6 
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~IV. 

~v. 

0vn. 

Implementation 

• Administers optimal patient care according to Emergency Department policies and procedures 
• Prepares patient for MD visit 
• Accurately follows through with MD orders in a timely manner 
• Administers and documents medications timely and accurately according to hospital policy 
• Reassesses and documents response to medications 
• Reassesses patients on an ongoing basis during their Emergency Department stay and documents based on ED 

standard 
• Maintains calm, therapeutic atmosphere while discussing all nursing care 
• Implements and reinforces patient teaching within scope of practice 
• Able to effectively monitor and intervene in the care of chemically impaired and emotionally unstable patients 
• Performs effectively as member of ABC Alert Team 

Comments: Gives high quality patient care. Patients are left in very good condition. 

Risk Management/Safety 

• Anticipates potential and actual environmental safety hazards and takes appropriate actions 
• Demonstrates standard precautions and infection control techniques in daily patient care activities 
• Equipment in need of repair is reported, tagged and placed out of use 
• Consistently uses proper lifting techniques 
• Follows restraint policy/procedures for patient observations and patient checks 
• Consistently uses fall prevention techniques and equipment 
• Completes quality assurance fonns and follow up telephone calls 

Comments: --"-'H=i=gh=l,,.,_y...,a::..:w-'-'ar=e-=o=f....,p=a""tic.:.en=t"--'s=a=fe=ty'-'-'a=n=d'-'p"""'o'-=te=n,.._,t:.:.:ia""l--"'r..,is=k=s....,w""'i""th=i=n'--'t""h.:.e-=u,,.,n""it'--____ _ 

Leadership 

• Able to function as Charge Nurse 
• Recognizes and assures appropriate staffing levels based on established standard 
• Effectively supervises the triage process · 
• Able to assign and direct patient care appropriately based on education, experience and competency of staff 

members 
• Able to handle difficult situations with diplomacy 

Comments: Has shown good potential for leadership. Has shown good potential for charge 

responsibilities. Good teacher and role model 

Information Management 

• Accurately uses the hospital information system to enter and retrieve data 
• Demonstrates computer skills to enter all tests and procedures 

7 
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Position Specific Performance Standards Summary 

31 
Total the categories rated in this Section 
Divide the number above by categories rated. This is the Section D Total 

Note: If any score for any component for this section is at a 1 or below, the overall score for this section 
will be limited to a maximum of 3.0. Any component receiving 'a score of 1 will require a written plan of 
correction. 

SECTION E: PERSONAL ACCOUNTABILITY EXPECTATIONS. Check "Yes" or "No"- If "No" is checked 
for any of the statements, a plan of correction will be written in Section H. 

_x_Yes __ No 
x Yes No -- --x Yes __ No 

x Yes __ No 

x Yes No 
- x_Yes No 
_x_Yes __ No 
_x_Yes __ No 

Follows laws and regulations applicable to the operations of department and organization 
Demonstrates a sense of right and wrong by exhibiting honest, ethical behavior 
Brings concerns forward to management, human resources or Compliance Officer 
Preserves confidentiality of patient and employee information "written or electronic" and 
observes patient rights 
Maintains all appropriate certifications and licenses appropriate for position 
Has completed minimum level of competency defined for the position 
Completes all required competencies/Mandatory Education by established deadline dates 
Meets the expectations of the attendance policy 

If any item in the Personal Accountability Section is indicated as no, the overall evaluation score will be 
reduced by 1 rating level. 

8 
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9 

SECTION F: GOAL EVALUATION: This section will document and evaluate the performance on goals 
established Section Fin the prior years evaluation. Perfonnance on achieving the goal will be rated using the 1,2,3,4,5 
scoring system. 

Rating Weight Score 

1---------------------------,------
X % 

2. ____________________________ _ 

X o/o 

3. ____________________________ _ 

X % 

4 .. _____________________________ _ 

X % 

5 .. ______________________________ _ 

X % -- --

Total for Section F 

SECTION G: Annual GOALS: Each medical center employee will identify 3 goals for this year. One goal will be 
related to Service Excellence and one goal will be related to Position Specific responsibilities, and one goal will be 
focused on Personal Development. Total weigh of all 3 goals should be 100% 

Weight 

1.Service Excellence_Recognize another employee 2 times monthly with thank you cards._ _33_% 

2.Position Specific _renew PALS certification prior to next eval________ _33 _% 

3.Personal Development_Complete 8 education hours beyond required mandatories_ _34_% 
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SECTION H: PLAN OF CORRECTION, IF REQUIRED 

No plan of correction required. 

SECTION I: SUMMARY STATEMENT. This section is to be used to summarize strengths, contributions and 
developmental goals. 

10 

Anne is a valuable member of our department. She has shown what a positive impact one person can make in the 

ICU Anne demonstrates the highest level of professionalism and teamwork, and is always there for her co-workers. 

She always brings a smile and a positive attitude to the workplace and maintains this even during the toughest of 

shifts. Her work is thorough and of top notch quality. 

Anne has been mentioned by patients and families for her outstanding care and positive attitude. She is positive role 

model for her peers and an ambassador of team work and positive attitude for our unit. 

SECTION J: EMPLOYEE COMMENTS 

Distribution: Original: Human Resources Copy: Employee Copy: Supervisor File 
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Cayuga Medical Center at Ithaca 
Position Description Performance Evaluation 

Registered Nurse, ICCU 

Evaluation Cover Page and Summary 

SECTION A. EMPLOYEE & SALARY INFORMATION 

I Employee Name: Anne Marshall 12009 

~ Annual Performance Evaluation Rating Summary-To Be Completed at Conclusion of Evaluation 

Points Available Points Earned Weight Total 
Section C Service. Excellence Standards 5 4.64_ :x: 40% 1.86 -
Section D Position Specific Standards 5 4.57_ X 40% 1.83 
Section F Annual Goals 5 4.67 X 20% 0.93 -

Tota) Points Total 4.62 

D Introductory Performance Evaluation Rating Summary - To Be Completed at Conclusion of Evaluation 

Points Available Points Earned Weight Total 
Section C Service Excellence Standards 5 X 50% 
Section D Position Specific Standards 5 X 50% 

Total Points 

Preliminary Performance Rating Score from Above 

Personal Accountability Adjustment 

Final Performance Evaluation Score -
Final Performance Rating using score from above right 

Does Not Perform as Expected 1.0 - 1.5 Points 
Inconsistently Meets Expectations 1.6 - 2.5 Points 
Regularly Performs as Expected 2.6 - 3.5 Points 
Frequently Performs Beyond Expectations 3.6 - 4.5 Points 

A- Consistently Exceeds Expectations 4.6 - 5.0 Points 

will be returned if signatures are not present) 

CJfl5JO'j 
mployee Date 

*Employee's signatur mdicates that he/she has reviewed the completed evaluation but does not imply agreement. 

s,p,i -------
;;.~ 
A-V~ 

Date 

of,g,/r4<f' 
Date 

--
--

Total 

--
--

4.62 
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Section B: POSITION PURPOSE AND REOUffi.EMENTS 

Position Purpose 
The Registered Professional Nurse is responsible for the provision of direct patient care to a designated group of patients. 
These responsibilities will include the assessment, planning, implementation and evaluation of the patients' physical, 
psychological, emotional, educational and spiritual needs. 

Reporting Relationships 
This position reports to the Director of the ICCU. May function as a designated charge nurse. Supervision may be 
exercised over Licensed Practical Nurses, Clinical Technicians, Hospital Aides, and Ward Clerks. 

Employment Criteria 
1. Possession of a current NYS Registered Nursing License 
2. Strong interpersonal, oral ,and written communication skills 
3. One year medical/surgical experience 
4. Ability to move or lift patients with assistance 
5. One year RN experience in an acute care facility 
6. Current CPR certification 
7. ACLS certification within one year 

Section C: MEDICAL CENTER SERVICE EXCELLENCE STANDARDS 

I understand that Cayuga Medical Center is committed to providing the highest level of healthcare services to our 
customers, and takes pride in having staff and volunteers who will go out of their way to achieve this mission. I also 
understand that our hospital's success depends on my effort to helping earn our customers confidence and trust. 

To meet the expectations for Service Excellence, the employee should exhibit performance in this section that is 
.applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Service Excellence Standard 
according to the following criteria, with the score for each section listed to left of each category. 

I. 

1- Does not meet expectations 
2- Inconsistently meets expectations 
3 - Regularly meets expectations 
4 - Consistently meets expectations and goes beyond what is expected when appropriate 
5 ~ Consistently goes beyond what is expected and demonstrates the highest level of service 

possible. Serves as a role model for others 

Standard 1 Treat the people we serve as guests 

_5_ Welcome all patients, visitors and staff in a warm friendly manner. 

_ S _ Introduce yourself by name, and when appropriate position 

_5_ Address people by name whenever possible 

_5 _ Escort people to their destinations 

_ 5 _ Rude or inappropriate behavior is never acceptable 

Comment: Is very welcoming to visitors and families and is always accommodating to them. She is often 

mentioned by families during rounds. 
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II. 

m. 

Standard 2 Respect the privacy and confidentiality of patients, visitors and staff 

_5 _ Conduct phone and other discussions with discretion 

_5_ Stopping gossip begins with you 

_5 _ Do not discuss patient or hospital business in elevators or other public areas. 

_5_ Be sensitive to issues of private space and personal dignity 

_ 4_ Always knock before entering a room and introduce yourself when meeting someone for the first 
time 

_ 4_ Close curtains and doors, provide robes and blankets as appropriate 

_5_ Take all steps to protect patient confidentiality 

Comments, __ ...=D:c.:e:<:m""'o""n""'s""tr,..,,a::::te::.e:s~th!!Ce~h~ig~h:.:::es,..,t'"'l.:::.ev.,_,e"-'-l--"o'=-f-=c-""on,.,fi=1d::::e~n.,,t1.,.· a~li...,tyc..:a..,n""'d:...ip~r"""iv.,_,a==c'-'-y---'w""'i""th~pa=,t""ie""n,.,.ts....,a""'n~d,_,f1,.,,a""'m=il=ie=s. 

Does not gossip or speak negatively of others· 

Standard 3 Present a professional image. 

_5_ Wear your name badge at all times 

._s_ Make sure your appearance is appropriate for your role 

_5_ Practice good personal hygiene and grooming. Please avoid cologne, perfume or aftershave 

_5_ Communicate clearly and positively with co-workers 

_5 _ Positively represent Cayuga Medical Center in the workplace and in our community 

Comments An excellent representative for the medical center. Always presents a professional attitude 

with patients and the public. Is almost always smiling. © Is very Pleasant to work with. 

IV. Standard 4 Use the telephone professionally 

_ 4_ Answer the phone promptly 

_5 _ Introduce yourself and your department, offer assistance if appropriate 

_5 _ Use a pleasant tone ofvoice 

_ 4_ Be a good listener and follow through on callers requests 

_S _ Establish and adhere to a call transfer policy 

_ 4_ Eliminate overhead pages whenever possible 

Comments: Very respectful and professional on the phone. 

3 
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V. Standard 5 Listen to patients, visitors and staff, then act promptly to address concerns 

_5 _ Stop to pay attention to the person in front of you 

_ 4_ Take time to listen and explain next steps 

_ 4_ Validate what you've heard by repeating back the message 

_ 4_ Respond to cal! lights promptly 

_5 _ Never, never argue 

Comments: Communicates very well with patients and visitors. Is often mentioned by patients and 

families for.her compassion. helpfulness and excellent clinical skills. 

VI. Standard 6 Anticipate what services and information people need and take action to provide it 

_ 5 _ Ask people if you can help them 

_ 4 _ If you anticipate a delay take the time to explain the reason to the patient/family or staff 

_ 4 _ Communicate frequently 

_ 4 _ Encourage people to ask questions, explain you are there to help 

_ 4_ Be sensitive to the cultural, emotional or spiritual needs of our guests 

Comments: 
events 

VII · Standard 7 

Does a great iob of anticipating the needs of others. and is able to respond to unanticipated 

Maintain a safe and clean environment for our patients, visitors and staff 

_ 4 _ Keep hallways clear 

_5_ Understand safety codes such as code pink, grey, etc 

_5 _ Know your role in an emergency 

_5 _ Keep your work area clean and safe and free of clutter 

_ 4_ Use equipment properly, report problems promptly 

_5 _ Ask for help when lifting or moving patients 

_ 4 _ Report unsafe items promptly 

Comments: Highly aware of safety concerns. Good in emergent situations. Keeps a neat and well 
maintained work area. 

4 
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VIII. Standard 8 Be a positive part of our service team 

_ 4_ Use "Values in Action" to recognize those who exemplify excellent customer service 

_5_ Take pride in what we do 

5 Remember that the customer is # l 

_ 5 _ Portray a positive attitude 

_5 _ Never use the tenn, it's not my job 

Comments: Very outgoing and positive. Is a role model for positive attitudes.! 

Medical Center Performance Standards Summary 

Total the ratings for each standard in this Section 

Divide the number:_ above by 45. This is the Section B Total. 

I 
-I 

209 1 

4.641 

Note: If any score for any component for this section is at a 1 or below, the overall score for this section 
will be limited to a maximum of3.0. Any component receiving a score of 1 will require a written plan of 
correction. 

Section D: POSITION SPECIFIC PERFORMANCE STANDARDS 

5 

AGE SPECIFIC CRITERIA: If the employee has clinical contact with patients, circle yes or no to indicate whether 
the employee has exhibited clinical proficiency with the age groups served. Be sure that only the age groups served in 
the course of performing the job are checked. Lack of demonstration of proficiency may be due to not having the 
opportunity to work with patients in the age group. If "No" is checked, an action plan should be written in Section G. 

Age of Patients Served 

Neonate Yes No NIA Adolescent Yes X No NIA Geriatric Yes X No NIA 

Pediatric Yes X No NIA Adult Yes X No NIA Does Not Have Patient Contact 

POSITION SPECIFIC PERFORMANCE STANDARDS 
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To meet the expectations for Position Specific Performance Standards, the employee will demonstrate Standards that 
are applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Perform~ce Standard 
according to the following criteria, with the score for each section placed in the box to the left of each category. 

Score 

1 - Does not meet expectations 
2 - Inconsistently meets expectations 
3 - Regularly meets expectations 
4 - Consistently meets expectations and goes beyond what is expected when appropriate 
5 - Consistently goes beyond what is expected and demonstrates the highest level of service 

possible. Serves as a role model for others 

Observation/Data Collection 

• Demonstrates accuracy in data collection 
• Vital signs 
• Weight 
• Glucometer/Finger sticks 
• Laboratory specimens 
• EKG's 
• Cardiac monitoring 

• Assures patient's knowledge of Advance Directives and patient rights and documentation support 
Comments: Demonstrates excellent data collection and observation skills.and· is able to 

use this information to formulate a plan for the patient. ·Generally well prepared for rounds. 

Documentation 

• Perfo1TI1s and documents a triage assessment upon patient arrival 
• Documents pertinent pre-hospital care 
• Assessment and documentation of social, psychosocial and spiritual needs are made 
• Patient's chief complaint, subjective and objective assessment is documented 
• Perfo1TI1s and documents immunization and lead screening per policy 
• Fully documents care and response to care so as to give a full accounting of patient visit and discharge 

Comments: Good documentation. Generally through and accurate. 

0 Ill. Evaluation/Planning 

• Plans and organizes self to meet patient and unit needs within shift 
• Able to prioritize patient care 
• Plans and provides immediate comfort needs 
• Uses appropriate equipment and room for patient care (i.e., negative pressure room, psych room, monitored 

room, GYN room) 
• Assures emergency equipment is readily available (i.e., crash cart, glucometer, etc.) 
• Completes and documents necessary referrals (i.e. social work, health department, etc.) 
• Establishes discharge teaching plan utilizing resources available to meet patient educational needs 
• Knowledgeable of hospital disaster plan and role of Emergency Department RN 

Comments: Work flow is well planned and accomplished in a timely manner. Very good about 

holding things together and maintaining organization even when things are hectic. 

6 
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[]IV. 

0 VI. 

0v11. 

Implementation 

• Administers optimal patient care according to Emergency Depar1ment policies and procedures 
• Prepares patient for MD visit 
• Accurately follows through with MD orders in a timely manner 
• Administers and documents medications timely and accurately according to hospital policy 
• Reassesses and documents response to medications 
• Reassesses patients on an ongoing basis during their Emergency Department stay and documents based on ED 

standard 
• Maintains calm, therapeutic atmosphere while discussing all nursing care 
• Implements and reinforces patient teaching within scope of practice 
• Able to effectively monitor and intervene in the care of chemically impaired and emotionally unstable patients 
• Performs effectively as member of ABC Alert Team 

Comments: Gives excellent patient care. Patients and rooms are left in very good condition. 

Risk Management/Safety 

• Anticipates potential and actual environmental safety hazards and talces appropriate actions 
• Demonstrates standard precautions and infection control techniques in daily patient care activities 
• Equipment in need ofrepair is reported, tagged and placed out of use 
• Consistently uses proper lifting techniques 
• Follows restraint policy/procedures for patient observations and patient checks 
• Consistently uses fall prevention techniques and equipment 
• Completes quality assurance forms and follow up telephone calls 

Comments: ____ H=igh=ly,-=aw-'-'-=ar"-'e'""o ___ f""'p=a=ti=en=t'-'s=afi=e=ty.,....=a=nd=-"p~ot=e=n=ti=al~r,_i=sk=s;...;w'-'-i=th=in=-=th=e~un=i"'-t _____ _ 

Leadership 

• Able to function as Charge Nurse 
• Recognizes and assures appropriate staffing levels based on established standard 
• Effectively supervises the triage process 
• Able to assign and direct patient care appropriately based on education, experience and competency of staff 

members 
• Able to handle difficult situations with diplomacy 

Comments: Has shown good potential for leadership. Would like to see Anne assume some 

charge responsibilities on an occasional basis. Good clinical and professional role model for others 

Information Management 

• Accurately uses the hospital infonnation system to enter and retrieve data 
• Demonstrates computer skills to enter all tests and procedures 

7 
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Position Specific Performance Standards Summary 

32 
Total the categories rated in this Section 
Divide the number above by categories rated. This is the Section D Total 4.57 

Note: If any score for any component for this section is at a 1 or below, the overall score for this section 
will be limited to a maximum of 3.0. Any component receiving a score of 1 will require a written plan of 
correction. 

SECTION E: PERSONAL ACCOUNTABILITY EXPECTATIONS. Check "Yes" or "No". If"No" is checked 
for any of the statements, a plan of correction will be written in Section H. 

x Yes __ No 
_x_Yes __ No 
_x_Yes __ No 
_x_Yes __ No 

x Yes __ No 
x Yes No 
x Yes No 
x Yes No 

Follows laws and regulations applicable to the operations of department and organization 
Demonstrates a sense of right and wrong by exhibiting honest, ethical behavior 
Brings concerns forward to management, human resources or Compliance Officer 
Preserves confidentiality of patient and employee information "written or electronic" and 
observes patient tights 
Maintains all appropriate certifications and licenses appropriate for position 
Has completed minimum level of competency defined for the position 
Completes all required competencies/Man~atory Education by established deadline dates 
Meets the expectations of the attendance policy 

If any item in the Personal Accountability Section is indicated as no, the overall evaluation score will be 
reduced by 1 rating level. 

8 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 344 of 618



JA-336

9 

SECTION F: GOAL EVALUATION: This section will document and evaluate the perfonnance on goals 
. established Section Fin the prior years evaluation. Perfonnance on achieving the goal will be rated using the 1,2,3,4,5 

scoring system. · 
Rating Weight Score 

1. Recognize another employee 2 times monthly with thank you cards 
4 X _33_% 1.32 

2. _ renew PALS certification prior to next eval 

_5_ X _33_% l.65 

3. _ Complete 8 education hours beyond required mandatories 

5 X 34 % 1.70 

4. ______________________________ _ 

X % 

5 .. _____________________________ _ 

X o/o -- --

Total for Section F 4.67 

SECTION G: Annual GOALS: Each medical center employee will identify 3 goals for this year. One goal will be 
related to Service Excellence and one goal will be related to Position Specific responsibilities, and one goal will be 
focused on Personal Development. Total weigh of all 3 goals should be 100% 

Weight 

I.Service Excellence_Assist orienting new staff_ 33 % 

2.Position Specific _participate on a committee ______ _ _33_% 

3.Personal Development __ Complete 8 education hours beyond required mandatories _34_% 
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SECTION H: PLAN OF CORRECTION, IF REQUIRED 

No plan of correction required. 

SECTION I: SUMMARY STATEMENT. This section is to be used to summarize strengths, contributions and 
developmental goals. 

Anne is a valuable member of our department. Her positive attitude and smile can brighten a difficult day. Anne 

brings a lot of experience to the bedside and is always willing to share her knowledge with others and is always 

willing to help train new staff. Anne is flexible with her schedule and is willing to do what it takes to help the team. 

She is also one to stay calm when things get very busy which contributes to keeping the team relaxed and on task. 

10 

Anne is often mentioned by patients and families for her outstanding care and positive attitude. We are very fortunate 

to have Anne on our team. 

SECTION J: EMPLOYEE COMMENTS 

Distribution: Original: Human Resources Copy: Employee Copy: Supervisor File 
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RECEIVED qp 
_HUMAN R !:SOURCES 1 

Cayuga Medical Center at Ithaca 
Position Description Performance Evaluation 

Registered Nurse, !CCU 

JUN 1 5 2010 At1 
CA YUGA MEDICAL CENTER 

AT ITHAC1 

Evaluation Cover Page and Summary 

SECTION A. KMPLOYEE & SALARY INFORMATION 

Employee Name: Anne Marshall Department Name: ICCU 2010 

D Annual Performance Evaluation Rating Summary - To Be Completed at Conclusion of Evaluation 

Points Available Points Earned Weight Total 
Section C Service Excellence Standards 5 4.56 X 40% 1.86 
Section D Position Specific Standards 5 4.71x 40% 1.88 
Section F Annual Goals 5 _4.34 X 20% 0.87 

Total Points Total 4.61 

D Introductory Performance Evaluation Rating Summary - To Be Completed at Conclusion of Evaluation 

Points Available Points Earned Weight Total 
Section C Service Excellence Standards 5 X 50% -- --
Section D Position Specific Standards 5 X 50% -- --

Total Points Total --

Preliminary Performance Rating Score from Above --
Personal Accountability Adjustment --
Final Performance Evaluation Score _4.61 
Final Performance Rating using score from above right 

Does Not Perform as Expected 1.0 - 1.5 Points 
Inconsistently Meets Expectations 1.6 - 2.5 Points 
Regularly Performs as Expected 2.6 - 3.5 Points 
Frequently Performs Beyond Expectations 3.6 - 4.5 Points 

X Consistently Exceeds Expectations 4.6 - 5.0 Points 

valuation will be returned if signatures are not '.res(nt) \ 

~lo--+-~\\++-_\~---
Employee Date \' 
*Employee's signature indicates that he/she has reviewed the completed evaluation but does not imply agreement. 

Date 

D•efft: 
Date / 
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2 

Section B: POSITION PURPOSE AND REQUIREMENTS 

Position Purpose 
The Registered Professional Nurse is responsible for the provision of direct patient care to a designated group of patients. 
These responsibilities will include the assessment, planning, implementation and evaluation of the patients' physical, 
psychological, emotional, educational and spiritual needs. 

Reporting Relationships . 
This position reports to the Director of the !CCU. May function as a designated charge nurse. Supervision may be 
exercised over Licensed Practical Nurses, Clinical Technicians, Hospital Aides, and Ward Clerks. 

Employment Criteria 
1. Possession of a current NYS Registered Nursing License 
2. Strong interpersonal, oral and written communication skills 
3. One year medical/surgical experience 
4. · Ability to move or lift patients with assistance 
5. One year RN experience in an acute care facility 
6. Current CPR certification 
7. ACLS certification within one year 

Section C: MEDICAL CENTER SERVICE EXCELLENCE STANDARDS 

I understand that Cayuga Medical Center is committed to providing the highest level of healthcare services to our 
customers, and takes pride in having staff and volunteers who will go out of their way to achieve this mission. I also 
understand that our hospital's success depends on my effort to helping earn our customers confidence and trust. 

To meet the expectations for Service Excellence, the employee should exhibit performance in this section that is 
applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Service Excellence Standard 
according to the following criteria, with the score for each section listed to left of each category. 

1- Does not meet expectations 
2- Inconsistently meets expectations 
3 - Regularly meets expectations 
4 - Consistently meets expectations and goes beyond what is expected when appropriate 
5 - Consistently goes beyond what is expected and demonstrates the highest level of service 
possible. Serves as a role model for others 

I. Standard 1 Maintain a safe and clean environment for our patients, visitors and staff 

_ 4_ Follow all Cayuga Medical Center safety guidelines. 

4 Keep hallways clear 

_S _ Understand safety codes such as code pink, grey, etc 

_5_ Know your role in an emergenc;r 

_5 _ Keep your work area clean and safe and free of clutter 

5 Use equipment properly, report problems promptly 

_5 _ Ask for help when lifting or moving patients 

5 Report unsafe issues promptly 
Comments: Very good in emergencies. Safe in practice and knows when to ask for help or report 

problems 
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II. Standard 2 Treat the people we serve as guests 

5 Welcome all patients, visitors and staff in a warm friendly manner. 

4 Introduce yourself by name, and when appropriate position 

4 Address people by name whenever possible. Ask what people prefer. 

4 Escort people to their destinations 

_5_ Rude or inappropriate behavior is never acceptable. Courtesy and consideration is expected at all 
times. 

Comments ---~A,!..lw!:!:.=!.ay.i:,s!....v~ee!.ry.L..tp~le~as=a,,_,n"'-t .e>to"----"'-th,,,o"'-se=a,_ro""u"'n-"'d:!:,..!.!';he,::rr_,a"'n""'d'"'a""p~p"'r--"o~p"-r"'ia""te""l"'-y-"a""d,.,,d"-re"'s"'s""'ese..,pl;!.:ae::tc:.:ie:::..n~ts"-=an""d:::..a.,th..;;.:e=-ir 

families 

m. Standard 3 Respect the privacy and confidentiality of patients, visitors and staff 

_5_ Conduct phone and other discussions with discretion 

_ 4_ Stopping gossip begins with you. Refrain from speaking negatively about others. 

5 Do not discuss patient or hospital business in elevators or other public areas. 

4 Be sensitive to issues of private space and personal dignity 

3 

5 Always knock before entering a room and introduce yourself when meeting someone for the first time 

_5 _ Close curtains and doors, provide robes and blankets as appropriate 

_S_ Take all steps to protect patient confidentiality 

Comments Very good with confidentiality and tends to stay out ofthe gossip and rumor mill. 

IV. Standard 4 Present a professional image. 

_4_ Wear your name badge at all times 

4 Make sure your appearance is appropriate for your role 

4 Practice good personal hygiene and grooming. Please avoid cologne, perfume or aftershave 

_5 _ Communicate clearly and positively with co-workers 

_5_ Positively represent Cayuga Medical Center in the workplace and in our community 

Comments Alwqys positive in her approach to others. 
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V. Standard 5 Use the telephone professionally 

_ 4_ Answer the phone promptly 

4 Introduce yourself and your department, offer assistance if appropriate 

_5 _ Use a pleasant tone of voice 

5 Be a good listener and follow through on callers requests 

_4_ Adhere to a call transfer policy 

5 Eliminate overhead pages whenever possible 

Comments: Appropriately uses the phone and paging system. 

VI. Standard 6 Listen to patients, visitors and staff then act promptly to address concerns 

_5 _ Stop to pay attention to the person in front of you. Make eye contact, acknowledge and provide 
assistance to each person. 

4 Take time to listen and explain next steps 

4 Validate what you've heard by repeating back the message 

5 Respond to call lights or concerns promptly 

Comments: Listens well to others. Responds quickly to patient needs. 

VII. Standard 7 Anticipate what services and information people need and take action to provide it 

_5_ Ask people if you can help them 

5 If you anticipate a delay take the time to explain the reason to the patient/family or staff 

_ 4_ Communicate frequently 

_5 _ Encourage people to ask questions, explain you are there to help 

_5 _ Be sensitive to the cultural, emotional or spiritual needs of our guests 

__ 4_ Use white boards to communicate information. 

Comments: --~D~o~e=s~a'""'g"'"'o~o~d'-'1""'·o=b-=o.,_f=k=ee,...p=in""g,._,p"""a=tt=·e=n=ts=-=and='-""fa::.:..:m..:.:ic::.:li""es=-=in""fo~r""m~ee,:d""' ..... I.""s-"v""ery:..<...0s<-=e"'ns""z""·ti:.:.ve"""""to<-t'-"'h""e-'-'n"'e"""eds""'-'o""'f 

others. 

4 
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VIII. Standard 8 Be a positive part of our service team 

_j__ Recognize those who exemplify excellent customer service 

_5_ Take pride in what we do 

5 Remember that the customer is #1 

_5 _ Portray a positive attitude 

5 Never use the term, it's not my job 

4 Address employee interpersonal issues appropriately and positively. 

Comments: Almost always positive. and always puts the patient first. To my knowledge. has not had 

incidents with other employees and gets along very well with co-workers. 

Medical Center Performance Standards Summary 

Total the ratings for each standard in this Section 216 

Divide the _number above by 47. This is the Section C Total. - l......__4.5_..6 I 
Note: If any score for any component for this section is at a 1 or below, the overall score for this section 
will be limited to a maximum of 3.0. Any component receiving a score of 1 will require a written plan of 
correction. 

Section D: POSITION SPECIFIC PERFORMANCE ST AND ARDS 

5 

AGE SPECIFIC CRITERIA: If the employee has clinical contact with patients, circle yes or no to indicate whether 
the employee has exhibited clinical proficiency with the age groups served. Be sure that only the age groups served in 
the course of performing the job are checked. Lack of demonstration of proficiency may be due to not having the 
opportunity to work with patients in the age group. If "No" is checked, an action plan should be written in Section G. 

Age of Patients Served 

Neonate Yes No NIA Adolescent Yes x No NIA Geriatric Yes x No NIA 

Pediatric Yes x No NIA Adult Yes X No NIA Does Not Have Patient Contact 

POSITION SPECIFIC PERFORMANCE STANDARDS 

To meet the expectations for Position Specific Performance Standards, the employee wil1 demonstrate Standards that 
are applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Performance Standard 
according to the following criteria, with the score for each section placed in the box to the left of each category. 
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Score 
I. 

II. 

III. 

IV. 

1 - Does not meet expectations 
2 - Inconsistently meets expectations 
3 - Regularly meets expectations 
4 • Consistently meets expectations and goes beyond what is expected when appropriate 
5 - Consistently goes beyond what is expected and demonstrates the highest level of service 

possible. Serves as a role model for others 

Observation/Data Collection 5 

• Demonstrates accuracy in data collection 
• Vital signs 
• Weight 
• Glucometer/Finger sticks 
• Laboratory specimens 
• EKG's 
• Cardiac monitoring 

• Assures patient's knowledge of Advance Directives and patient rights and documentation support 
Comments: collects and uses data very appropriately. 

Documentation 4 

• Perfonns and documents a triage assessment upon patient arrival 
• Documents pertinent pre-hospital care 
• Assessment and documentation of social, psychosocial and spiritual needs are made 
• Patient's chief complaint, subjective and objective assessment is documented 
• Perfonns and documents immunization and lead screening per policy 
• Fully documents care and response to care so as to give a full accounting of patient visit and discharge 

Comments: ----'D=o-=c=u'-'-m=e=n=ta=t=io=n~is~s=o=l=id=. 

Evaluation/Planning 5 

• Plans and organizes self to meet patient and unit needs within shift 
• Able to prioritize patient care 
• Plans and provides immediate comfort needs 
• Uses appropriate equipment and room for patient care 
• Assures emergency equipment is readily available (i.e., crash cart, glucometer, etc.) 
• Completes and documents necessary referrals (i.e. social work, PT, palliative care, etc.) 
• Establishes discharge teaching plan utilizing resources available to meet patient educational needs 
• Knowledgeable of hospital disaster plan and role ofICU RN 

Comments: ---'--'W,___,oe..:.r..:..:k,__,1""·s-'-w'-'ee..:.l=--l ,:.or'--'g,,.,a=n-=-=iz"'e"'d=--=a=n,,,_d.&p"'ac:;tz=·e,..,n=ts,_a=r'-'e:;..w=eecll__,c"'a"-r""ed=:..L'fo"'r...:.. 

Implementation 5 

• Administers optimal patient care according to ICCU policies and procedures 
• Prepares patient for MD visit 
• Accurately follows through with MD orders in a timely manner 
• Administers and documents medications timely and accurately according to hospital policy 
• Reassesses and documents response to medications 
• Reassesses patients on an ongoing basis during their ICCU stay and documents based on ICCU standard 
• Maintains calm, therapeutic atmosphere while discussing all nursing care 
• Implements and reinforces patient teaching within scope· of practice 
• Able to effectively monitor and intervene in the care of chemically impaired and emotionally unstable patients 
• Performs effectively as member of ABC AI~rt Team and Clinical Assessment Team 

Comments: -~P~r~o~v~id,=e~s~v~e~ry.,._..,g=o~o=d~c=a~re~to~h~e~r ..... p~a=t~ie~n=ts~a=n=d~th~e=ir'-'-"fa=m=1""·1i=·es 

6 
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V. 

VI. 

Risk ManagemenUSafety 5 

• Anticipates potential and actual environmental safety hazards and takes appropriate actions 
• Demonstrates standard precautions and infection control techniques in daily patient care activities 
• Equipment in need of repair is reported, tagged and placed out of use 
• Consistently uses proper lifting techniques · 
• Follows restraint policy/procedures for patient observations and patient checks 
• Consistently uses fall prevention techniques and equipment 
• Completes quality assurance forms and follow up telephone calls 

Comments: __ .!,.Vi~ery~s~a~fi~e..!iin~h""er'-p""rwa=c"'-ti""'c""e--"a""n""d'-'kn=o'--'-w'""s'-w=he""n-'-"-'to<--a=s..,_k""'a"'-lzz~P"'"'"""o~ip,_ri'-"'a""te,:....,:i.q.:cue=s""tz""·o-=-=n-"-s.,__re""l""a=te=d'--'t'-"-o 

Leadership 5 

• Able to function as Charge Nurse 
• Recognizes and assures appropriate staffmg levels based on established standard 
• Effectively supervises the triage / patient placement process . 
• Able to assign and direct patient care appropriately based on education, experience and competency of staff 

members 
• Able to handle difficult situations with diplomacy 

Comments: --=H=a=s--=d=o"'n=e--=s""o""m""e'""'c=h=ar=g.,_e"--=ana:.d"-=d=oe=s=--a=---'-v-=-ecy:=----n=1=·c=e..,.jo-=-b=-.'-=Is=--a=l=s-=-o-=a--=l=e=ad=e=r--=i=n~th=e=--e""'y'-'e=s~o=f--=h~er 

peers as she is a role model for positivity and for clinical professionalism. 

VII. Information Management 4 

• Accurately uses the hospital information system to enter and retrieve data 
• Demonstrates computer skills to enter all tests and procedures 

Position Specific Performance Standards Summary 

Total the categories rated in this Section · 
Divide the number above by categories rated. This is the Section D Total 4.71 

7 

Note: If any score for any component for this section is at a 1 or below, the overall score for this section 
will be limited to a maximum of 3.0. Any component receiving a score of 1 will require a written plan of 
correction. 

SECTION E: PERSONAL ACCOUNTABILITY EXPECTATIONS. Check "Yes" or "No". If"No" is checked 
for any of the statements_, a plan of correction will be written in Section H, 
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x Yes No -- --
x Yes No 
x Yes __ No 
x Yes No 

x Yes No 
x Yes No -- --
x Yes No 
x Yes No 

Follows laws and regulations applicable to the operations of department and organization 
Demonstrates a sense of right and wrong by exhibiting honest, ethical behavior 
Brings concerns forward to management, human resources or Compliance Officer 
Preserves confidentiality of patient and employee information "written or electronic" and 
observes patient rights 
Maintains all appropriate certifications and licenses appropriate for position 
Has completed minimum level of competency defined for the position 
Completes all required competencies/Mandatory Education by established deadline dates 
Meets the expectations of the attendance policy 

If any item in the Personal Accountability Section is indicated as no, the overall evaluation score will be 
reduced by 1 rating level. 

8 

SECTION F: GOAL EVALUATION: This section will document and evaluate the performance on goals 
established Section F in the prior years evaluation. Perfonnance on achieving the goal will be rated using the 1,2,3,4,5 
scoring system. 

Rating Weight Score 

1. ___ Assist orienting new staff_ 

_5 X 33 % 1.65 

2. __ participate on a committee 
3 X 33 % .99 

3. __ Complete 8 education hours beyond required mandatories 

5 X 34 % 1.7 -
4. 

X _% 

5. 

X _% 

Total for Section F 4.34 

SECTION G: Annual GOALS: Each medical center employee will identify 3 goals for this year. One goal will be 
related to Service Excellence and one goal will be related to Position Specific responsibilities, and one goal will be 
focused on Personal Development. Total weigh of all 3 goals should be I 00% 
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Weight 

I .Service Excellence_ Assist orienting new staff_ % 

2.Position Specific _ Core mem~er to train staff to pull sheaths _______ _ % 

3.Personal Development_ Complete 8 education hours beyond required mandatories __ % 

SECTION H: PLAN OF CORRECTION, IF REQUIRED 

SECTION I: SUMMARY STATEMENT. This section is to be used to summarize strengths, contributions and 
developmental goals. 

9 

Anne is a valued member of our team. She brings a positive attitude to the workplace and has a very strong work 

ethic. Although in a per-diem position, she has been working on a very regular basis and brings a nice skill mix to the 

team. Anne has demonstrated time and again the ability to take care of the most critically ill patients without 

becoming unglued. She is very poised and professional in her approach to nursing. 

Over the past year Anne has done some charge for us, and is currently active in precepting and mentoring new 

employees, and is doing an exceptional job. We are very fortunate to have someone like Anne on our team and we 

hope to maintain her employment here for many years to come. 

SECTION J: EMPLOYEE COMMENTS 

Distribution: Original: Human Resources Copy: Employee Copy: Supervisor File 
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Section B: POSITION PURPOSE AND REQUIREMENTS 

Position Purpose 
The Registered Professional Nurse is responsible for the provision of direct patient care to a designated group of patients. 
These responsibilities will include the assessment, planning, implementation and evaluation of the patients' physical, 
psychological, emotional, educational and spiritual needs. 

Reporting Relationships 
This position reports to the Director of the ICClJ. May function as a designated charge nurse. Supervision may be 
exercised over Licensed Practical Nurses, Clinical Technicians, Hospital Aides, and Ward Clerks. 

Employment Criteria 

1. Possession of a current NYS Registered Nursing License 
2. Strong interpersonal, oral and written communication skills 
3. One year medical/surgical experience 
4. Ability to move or lift patients with assistance 
5. One year RN experience in an acute care facility 
6. Current CPR certification 
7. ACLS certification within one year 

Section C: MEDICAL CENTER SERVICE EXCELLENCE STANDARDS 
I understand that Cayuga Medical Center is committed to providing the highest level of healthcare services to our customers, and talces 
pride in having staff and volunteers who will go out of their way to achieve this mission. I also understand that our hospital's success 
depends on my effort to helping earn our customers confidence and trust. 

To meet the expectations for Service Excellence, the employee should exhibit performance in this section that is 
applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Service Excellence Standard 
according to the following criteria, with the score for each section listed to left of each category. 

1- Does not meet expectations 
2- Inconsistently meets expectations 
3 - Regularly meets expectations 
4 - Consistently meets expectations and goes beyond what is expected when appropriate 
5 - Consistently goes beyond what is expected and demonstrates the the highest level of service 
possible. Serves as a role model for others 

~I. Standard 1 - Maintain a safe & clean environment for our patients, visitors & staff 

Commenh 

• Follow all Cayuga Medical Center safety guidelines and policies, keep hallways clear, and keep 
your work area safe and clean of clutter 
• Know your role in an emergency and understand all safety codes 
• Use equipment properly and report all unsafe issues promptly 
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r=I]n. Standard 2 - Treat the people we serve as guests 

Comment~ 

• Welcome all patients, visitors and staff in a warm friendly manner. 
• Introduce yourself by name and, when appropriate position, address people by name when 
possible and appropriate 
• Escort people to their destinations 
• Always treat people with courtesy, as rude or inappropriate behavior is never acceptable. 

------------------------------------

[I]n1. Standard 3 - Respect the privacy & confidentiality of patients, visitors & staff 

Comment~ 

• Be sensitive to issues of private space and personal dignity and when entering a patient room always 
knock and introduce yourself. If possible close doors or patient cubicles. 
• Take all steps to protect patient confidentiality being careful not to discuss patient or hospital business 
in elevators and public places. Remember to only discuss information with people who have a need and 
right to know. 
• Conduct phone and other discussions with discretion 
• Refrain from speaking negatively about others, if you have an issue discuss it directly with the person 
involved. 

------------------------------------

5 !IV. Standard 4 - Present a professional image. 

• Wear your name badge at all times 
• Make sure your appearance is appropriate for your role 
• Practice good personal hygiene and grooming. Please avoid cologne, :perfume or aftershave 

Cornmenti ------------------------------------
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[I]v. Standard 5 - Use the telephone professionally 
• Answer the phone promptly 
, Introduce yourself and your department, offer assistance if appropriate 
• Use a pleasant tone of voice 
• Be a good listener and follow through on requests 
• Adhere to a call transfer policy 
• Eliminate overhead pages whenever possible 

Comments -----------------------------------

mVI. Standard 6 -Listen to patients, visitors & staff then act promptly to address concerns 

• Stop to pay attention to the person in front of you. Make eye contact, acknowledge and provide 
assistance to each person. 
• Take time to listen and explain next steps 
• Validate what you've heard by repeating back the message 
• Respond to call lights or concerns promptly 

Comment~ -----------------------------------

c=uVII. Standard 7 - Ant~cipate what services & information people need & take action to provide it 

• Ask people if you can help them 
• If you anticipate a delay take the time to explain the reason to the patient/family or staff 
• Communicate frequently 
• Encourage people to ask questions, explain you are there to help 
• Be sensitive to the cultural, emotional or spiritual needs of our guests 
• Use white boards to communicate information. 

Comments 
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[TIVIn. Standard 8 -Be a positive part of our service team 
• Recognize those who exemplify excellent customer service 

• Take pride in what we do 
• Remember that the customer is # 1 
• Never use the term "it's not my job" 
• Address employee interpersonal issues appropriately and positively. 
• Communicate clearly and positively with co-workers 
• Positively represent Cayuga Medical Center in the workplace and in our community 

Comment~ ----------------------------------

Medical Center Performance Standards Summary 

Total the ratings for each standard in this Section 39 

Divide the number above by 8. This is the Section C Total 4.88 

Note: If any score for any component for this section is at a 1 or below, the overall score for this 
section will be limited to a maximum of 3.0. Any component receiving a score of 1 will require a 
written plan of correction. 

Additional Comments: 
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Section D: POSITION SPECIFIC PERFORMANCE STANDARDS 

AGE SPECIFIC CRITERIA: If the employee has clinical contact with patients, circle yes or no to indicate whether the 
employee has exhibited clinical proficiency with the age groups served. Be sure that only the age groups served in the course of 
performing the job are checked. Lack of demonstration of proficiency may be due to not having the opportunity to work with 

patients in the age group. If "No" is checked, an action plan should be written in Section G. 

Age of Patients Served 

Neonate 0 Adolescent 0 Geriatric 0 
Pediatric 0 Adult 0 Does Not Have Patient ContactD 

POSITION SPECIFIC PERFORMANCE STANDARDS 

To meet the expectations for Position Specific Performance Standards, the employee will demonstrate Standards that are 
applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Performance Standard according to the 
following criteria, with the score for each section placed in the box to the left of each category. 

1 - Does not meet expectations 

2 - Inconsistently meets expectations 

3 - Regularly meets expectations 

4 - Consistently meets expectations and goes beyond what is expected when appropriate 

5 - Consistently goes beyond what is expected and demonstrates the highest level of service 

possible. Serves as a role model for others 

I. Observation/Data Collection w • Demonstrates accuracy in data collection 

1. Vital signs 

2. Weights 

3. Glucometer/Finger Sticks 

4. Laboratory Specimens 

5. EKG's 
6. Cardiac Monitoring 

• Assures patient's knowledge of Advance Directives and patient rights and documentation support 

Comments: -------------------------------------

II. Documentation w • Performs and documents a triage assessment upon patient arrival 

• Documents pertinent pre-hospital care 

• Assessment and documentation of social, psychosocia·I and spiritual needs are made 

• Patient's chief complaint, subjective and objective assessment is documented 

• Performs and documents immunization and lead screening per policy 

• Fully documents care and response to care so as to give a full accounting of patient visit and discharge 

Comments: -------------------------------------
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III. Evaluation/Planning 
l---:-7 • Plans and organizes self to meet patient and unit needs within shift 

LU • Able to prioritize patient care 
• Plans and provides immediate comfort needs 
• Uses appropriate equipment and room for patient care (i.e., negative pressure room,, monitored 

room,) 
• Assures emergency equipment is readily available (i.e., crash cart, glucometer, etc.) 
• Completes and documents necessary referrals (i.e. social work, health department, etc.) 
• Establishes discharge teaching plan utilizing resources available to meet patient educational needs 

Comments: ------------------------------------

IV. Implementation w • Administers optimal patient care according to Emergency Department policies and procedures 
• Prepares patient for MD visit 
• Accurately follows through with MD orders in a timely manner 
• Administers and documents medications timely and accurately according to hospital policy 
• Reassesses and documents response to medications 
• Reassesses patients on an ongoing basis during their !CCU stay and documents based on ICCU standard 
• Maintains calm, therapeutic atmosphere while discussing all nursing care 
• Implements and reinforces patient teaching within scope of practice 
• Able to effectively monitor and intervene in the care of chemically impaired and emotionally unstable patients 
• Performs effectively as member of ABC Alert and CAT Team 

Comments: ------------------------------------

V. Risk Management/Safety 
l---:-7 • Anticipates potential and actual environmental safety haz~ds and takes appropriate actions 
LU • Demonstrates standard precautions and infection control techniques in daily patient care activities 

• Equipment in need of repair is reported, tagged and placed out of use 
• Consistently uses proper lifting techniques 
• Follows restraint policy/procedures for patient observations and patient checks 
• Consistently uses fall prevention techniques and equipment 
• Completes quality assurance forms and follow up telephone calls 

Comments: ------------------------------------
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VI. Leadership 
l--:-7 • Able to function as Charge Nurse 
~ • Recognizes and assures appropriate staffing levels based on established standard 

• Effectively supervises the triage process 
• Able to assign and direct patient care appropriately based on education, experience and competency 

of staff members 
• Able to handle difficult situations with diplomacy 

Comments:------------------------------------

VII. Information Management 
l--:-7 • Accurately uses the hospital information system to enter and retrieve data 
~ • Demonstrates computer skills to enter all tests and procedures 

Position Specific Performance Standards Summary 

Total the categories rated in this Section 7 

Divide the number by categories rated. This is the Section D Total 4.71 

Note: If any score for any component for this section is at a 1 or below, the overall score for this section will 
be limited to a maximum of 3.0. Any component receiving a score of 1 will require a written plan of 
correction. 

SECTION E: PERSONAL ACCOUNTABILITY EXPECTATIONS. Check "Yes" or "No". If "No" is che9ked for any of 
the statements, a plan of correction will be written in Section H. 

0 Maintains all appropriate certifications and licenses for position 

0 Completes all required competencies/Mandatory Education by established deadline dates 

0 Meets the expectations of the attendance policy 

0 Is compliant with all Red\Rules 

If any item in the Personal Accountability Section is indicated as no, the overall evaluation score will be reduced by 1 
rating level. 

SECTION F: Personal Expectations 
Ratings for this section will integrate feedback from peer evaluations when a peer evaluation is completed. If the peer 
evaluation program is not used, evaluation on this section will be completed by the director with input provided by the 
employee. Each standard will be evaluated on a 1 - 5 scale. 

5 Helps others without prompting when work needs to be accomplished. 
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5 Is independent in his/her performance and is self directed. ----
5 Work is completed in a timely fashion. ----
5 Maintains a positive attitude in stressful working situations. ----
5 Is supportive, shares knowledge and skills, and is an approachable resource to others ----
5 Communicates with others in a positive and respectful manner. ----
5 Provides excellent customer service to patients, families, guests and other employees. ----
4 Is flexible and willing to make changes for the benefit of the team. ----
5 Demonstrates a high level of personal and professional accountability ----
5 Is receptive to learning and feedback, and demonstrates a willingness to learn and accept change ----
5 Is capable of providing quality care or service to patients or customers 

Total the categories rated in this Section 11 
Divide the number above by categories rated. This is the Section E Total 4.91 

SECTION G: GOAL EVALUATION: This section will document and evaluate the performance on goals established 
Section Fin the prior years evaluation. Performance on achieving the goal will be rated using the 1,2,3,4,5 scoring 

system. 

1. Service Excellence Assist orienting new staff 

2. Position Specific Core member to train staff to pull sheaths 

3. Personal Development ~omplete 8 education hours beyond required 
mandatories 

SECTION H: Annual GOALS: 

Each medical center employee will identify 3 goals for this year. One goal each will be 
related to Service Excellence, Position Specific responsibilities, Personal Development. 
Total weight of all 3 goals should be 100% 

1. Service Excellence Continue orienting new staff 

, 2. Position Specific Fill in charge as needed -----------=-----------
3. Personal Development _______ P_re_.p~e_re_fo_r_C_C_RN ______ _ 

Rating Wei!!ht 

5 33% 

5 33% 

5 34% 

100% 
Total for Section G 

Weight 

33% 

33% 

34% 

100% 

Score 

1.65 

1.65 

1. 70 

5.00 
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SECTION I: PLAN OF CORRECTION, IF REQUIRED 

SECTION J: SUMMARY STATEMENT. This section is to be used to summarize strengths, contributions and 
developmental goals 

Anne is very self directed and provides her patients and their visitors/families 

with the highest quality care. She is always among the first to complete assigned education, and is 

consistent in maintaining her ongoing education. She takes on difficult assignments without complaint and 

always does a great job. Anne has also proven to be a great resource to her co-workers. I look forward 

to working with Anne for a long time into the future. Anne is simply an outstanding nurse and employee. 

SECTION K: EMPLOYEE COMMENTS 

Distribution: Original: Human Resources Copy: Employee Copy: Supervisor File 
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RfCf!VfO 
HUMAN RESOURCES 

Cayuga Medical Center at Ithaca JUN 15 2012 
Position Description Performance Evaluation 

Registered Nurse, JCCU 
CAYUGA MEDICAL CENTER 

ATITHACA 

Evaluation Cover Page and Summary 

SECTION A. EMPLOYEE & SALARY INFORMATION 

Employee Name: 
Anne Marshall 

Department Name: 
ICCU 2012 

· Annual Performance Evaluation Rating Summary - To Be Completed at Conclusion of Evaluation 

Section C Service Excellence Standards 
Section D Position Specific Standards 
Section F Personal Expectations 
Section G Annual Goals 

Total Points (no rounding) 

Points Available Points Earned Weight 
5 4.88 X 40% 
5 4.71 X 40% 
5 
5 

4.91 
4.32 

X 

X 

10% 
10% 

Total 
1.95 
1.89 
0.49 
0.43 

4.76 

D1ntroductory Performance Evaluation Rating Summary -To Be Completed at Conclusion of Evaluation 

Points Available Points Earned Weight Total 
Section C Service Excellence Standards 
Section D Position Specific Standards 

5 4.88 X 50% 2.44 
5 4. 71 X 50% 2.36 

Total Points 

.Preliminary Performance Rating Score from Above 

Personal Accountability Adjustment 

Final Performance Evaluation Score 
Final Performance Rating using score from above right 

Does Not Perform as Expected 
i------

Inconsistently Meets Expectations ~----
Regularly Performs as Expected t------
Frequently Perfonns Beyond Expectations 

1.0 - 1.5 Points 

1.6 - 2.5 Points 

2.6 - 3.5 Points 

3 .6 - 4.5 Points 

Co istently Exceeds Expectations 4.6 - 5.0 Points 

SI aluati ill be returned ff s~~natures are not present) 

=---:!r-'f~~~- =--(p_.._1\~d-\--r-'t>',\):: __ 
Empl. Date 
*Employee's signature in 1cates that he/she has reviewed the completed evaluation but does not imply agreement. 

Date 

f[f21D--: 

4.79 

4.76 

0.00 

4.76 1 
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Section B: POSITION PURPOSE AND REQUIREMENTS 

Position Purpose 
The Registered Professional Nurse is responsible for the provision of direct patient care to a designated group of patients. 
These responsibilities will include the assessment, planning, implementation and evaluation of the patients' physical, 

psychological, emotional, educational and spiritual needs. 

Reporting Relationships 
This position reports to the Director of the ICCU. May function as a designated charge nurse. Supervision may be 

exercised over Licensed Practical Nurses, Clinical Technicians, Hospital Aides, and Ward Clerks. 

Employment Criteria 

1. Possession of a current NYS Registered Nursing License 

2. Strong interpersonal, oral and written communication skills 
3. One year medical/surgical experience 
4. Ability to move or lift patients with assistance 
5. One year RN experience in an acute care facility 

6. Current CPR certification 
7. ACLS certification within one year 

Section C: MEDICAL CENTER SERVICE EXCELLENCE STANDARDS 
I understand that Cayuga Medical Center is committed to providing the highest level of healthcare services to our customers, and takes 
pride in having staff and volunteers who will go out of their way to achieve this mission. I also understand that our hospital's success 
depends on my effort to helping earn our customers confidence and trust. 

To meet the expectations for Service Excellence, the employee should exhibit performance in this section that is 
applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Service Excellence Standard 
according to the following criteria, with the score for each section listed to left of each category. 

1- Does not meet expectations 
2- Inconsistently meets expectations 
3 - Regularly meets expectations 
4 - Consistently meets expectations and goes beyond what is expected when appropriate 
5 - Consistently goes beyond what is expected and demonstrates the the highest level of service 
possible. Serves as a role model for others 

~I. Standard 1 - Maintain a safe & clean environment for our patients, visitors & staff , 

Comment~ 

• Follow all Cayuga Medical Center safety guidelines and policies, keep hallways clear, and keep 
your work area safe and clean of clutter 
• Know your role in an emergency and understand all safety codes 
• Use equipment properly and report all unsafe issues promptly 

very safe in her practice 
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c=}Jn. Standard 2 ~ Treat the people we serve as guests 

• Welcome all patients, visitors and staff in a warm friendly manner. 
• Introduce yourself by name and, when appropriate position, address people by name when 
possible and appropriate 
• Escort people to their destinations 
• Always treat people with courtesy; as rude or inappropriate behavior is never acceptable. 

Comments always pleasant and accomodating 

c=}Jn1. Standard 3 - Respect the privacy & confidentiality of patients~ visitors & staff 

• Be sensitive to issues of private space and personal dignity and when entering a patient room always 
knock and introduce yourself. If possible close doors or patient cubicles. 
• Take all steps to protect patient confidentiality being careful not to discuss patient or hospital business 
in elevators and public places. Remember to only discuss information with people who have a need and 

right to know. 

Comments 

• Conduct phone and other discussions with discretion 
• Refrain from speaking negatively about others, if you have an issue discuss it directly with the person 

involved. 

------------------------------------

[:=Div. Standard 4 - Present a professional image. 

• Wear your name badge at all times 
• Make sure your appearance is appropriate for your role 
• Practice good personal hygiene and grooming. Please avoid cologne, perfume or aftershave 

Commentralways professional and uses name badge appropriately. 
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[Tiv. Standard 5 - Use the telephone professionally 
• Answer the phone promptly 
• Introduce yourself and your department, offer assistance if appropriate 

• Use a pleasant tone of voice 
• Be a good listener and follow through on requests 
• Adhere to a call transfer policy 
• Eliminate overhead pages whenever possible 

Commen~ always very professional on the phone. 

ITJVI. Standard 6 -Listen to patients, visitors & staff then act promptly to address concerns 

• Stop to pay attention to the person in front of you. Make eye contact, acknowledge and provide 

assistance to each person. 
• Take time to listen and explain next steps 
• Validate what you've heard by repeating back the message 
• Respond to call lights or concerns promptly 

Commenu -----------------------------------

ITJvn. Standard 7 -Anticipate what services & information people need & take action to provide it 

• Ask people if you can help them 
• If you anticipate a delay take the time to explain the reason to the patient/family or staff 
• Communicate frequently 
• Encourage people to ask questions, explain you are there to help 
• Be sensitive to the cultural, emotional or spiritual needs of our guests 
• Use white boards to communicate information. 

Commenh very good at anticipating upcoming events / issues. 
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OJvin. Standard 8 - Be a positive part of our service team 
• Recognize those who exemplify excellent customer service 
• Take pride in what we do 
• Remember that the customer is #1 
• Never use the term "it's not my job" 
• Address employee interpersonal issues appropriately and positively. 
• Communicate clearly and positively with co-workers 
• Positively represent Cayuga Medical Center in the workplace and in our community 

Comments generally positive and outgoing. 

Medical Center Performance Standards Summary 

Total the ratings for each standard in this Section 39 

Divide the number above by 8. This is the Section C Total 4.88 

Note: If any score for any component for this section is at a 1 or below, the overall score for this 
section will be limited to a maximum of 3.0. Any component receiving a score of 1 will require a 
written plan of correction. 

Additional Comments: 
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Section D: POSITION SPECIFIC PERFORMANCE STANDARDS 

AGE SPECIFIC CRITERIA: If the employee has clinical contact with patients, circle yes or no to indicate whether the 
employee has exhibited clinical proficiency with the age groups served. Be sure that only the age groups served in the course of 
performing the job are checked. Lack of demonstration of proficiency may be due to not having the opportunity to work with 
patients in the age group. If "No" is checked, an action plan should be written in Section G. 

Age of Patients Served 
Neonate 0 Adolescent Geriatric 0 
Pediatric 0 Adult Does Not Have Patient ContactCJ 

POSITION SPECIFIC PERFORMANCE STANDARDS 

To meet the expectations for Position Specific Performance Standards, the employee will demonstrate Standards that are 
applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Performance Standard according to the 
following criteria, with the score for each section placed in the box to the left of each category. 

1 - Does not meet expectations 
2 - Inconsistently meets expectations 
3 - Regularly meets expectations 
4 - Consistently meets expectations and goes beyond what is expected when appropriate 
5 - Consistently goes beyond what is expected and demonstrates the highest level of service 

possible. Serves as a role model for others 

I. Observation/Data Collection w • Demonstrates accuracy in data collection 
1. Vital signs 
2. Weights 
3. Glucometer/Finger Sticks 
4. Laboratory Specimens 
5. EKG's 
6. Cardiac Monitoring 

• Assures patient's knowledge of Advance Directives and patient rights and documentation support 
Comments: -------------------------------------

II. Documentation w • Performs and documents a triage assessment upon patient arrival 
• Documents pertinent pre-hospital care 
• Assessment and documentation of social, psychosocial and spiritual needs are made 

• Patient's chief complaint, subjective and objective assessment is documented 
• Performs and documents immunization and lead screening per policy 
• Fully documents care and response to care so as to give a full accounting of patient visit and discharge 

Comments: solid documentation 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 371 of 618



JA-363

III. Evaluation/Planning 
i---:-7 • Plans and organizes self to meet patient and unit needs within shift 
~ • Able to prioritize patient care 

• Plans and provides inimediate comfort needs 
• Uses appropriate equipment and room for patient care (i.e., negative pressure room,, monitored 

room,) 
• Assures emergency equipment is readily available (i.e., crash cart, glucometer, etc.) 
• Completes and documents necessary referrals (i.e. social work, health department, etc.) 
• Establishes discharge teaching plan utilizing resources available to meet patient educational needs 

Comments: work and shift always well planned and organized 

IV. Implementation 

W • Accurately follows through with MD orders in a timely manner 
• Administers and documents medications timely and accurately according to hospital policy 
• Reassesses and documents response to medications 
• Reassesses patients on an ongoing basis during their ICCU stay and documents based on ICCU standard 
• Maintains calm, therapeutic atmosphere while discussing all nursing care 
• Implements and reinforces patient teaching within scope of practice 
• Able to effectively monitor and intervene in the care of chemically impaired and emotionally unstable patients 
• Performs effectively as member of ABC Alert and CAT Team 
• Administers optimal patient care according to ICCU policies and procedures 
• Prepares patient for MD visit 

Comments: Gives excellent care 

V, Risk Management/Safety 
i---:-7 • Anticipates potential and actual environmental safety hazards and takes appropriate actions 
l_.2__J • Demonstrates standard precautions and infection control techniques in daily patient care activities 

• Equipment in need of repair is reported, tagged and placed out of use 
• Consistently uses proper lifting techniques 
• Follows restraint policy/procedures for patient observations and patient checks 
• Consistently uses fall prevention techniques and equipment 
• Completes quality assurance forms and follow up telephone calls 

Comments: very safe in her practice 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 372 of 618



JA-364

VI. Leadership 
l7 • Able to function as Charge Nurse 
L..:t.__j • Recognizes and assures appropriate staffing levels based on established standard 

• Effectively supervises the triage process 
• Able to assign and direct patient care appropriately based on education, experience and competency 

of staff members 
• Able to handle difficult situations with diplomacy 

Comments: Has done an excellent job as charge nurse and has recently moved into the new team 
leader role 

VII. Information Management 
l7 • Accurately uses the hospital information system to enter and retrieve data 
~ • Demonstrates computer skills to enter all tests and procedures 

Position Specific Performance Standards Summary 

Total the categories rated in this Section 7 

Divide the number by categories rated. This is the Section D Total 4.71 

Note: If any score for any component for this section is at a 1 or below, the overall score for this section will 
be limited to a maximum of 3.0. Any component receiving a score of 1 will require a written plan of 
correction. 

SECTION E: PERSONAL ACCOUNTABILITY EXPECTATIONS. Check "Yes" or "No". If "No" is checked for any of 
the statements, a plan of correction will be written in Section H. 

0 Maintains all appropriate certifications and licenses for position 

Completes all required competencies/Mandatory Educ~tion by established deadline dates 

Meets the expectations of the attendance policy 

Is compliant with all Red\Rules 
If any item in the Personal Accountability Section is indicated as no, the overall evaluation score will be reduced by 1 
rating level. 

SECTION F: Personal Expectations 
Ratings for this section will integrate feedback from peer evaluations when a peer evaluation is completed. If the peer 
evaluation program is riot used, evaluation on this section will be completed by the director with input provided by the 
employee. Each standard will be evaluated on a 1 - 5 scale. . 

5 Helps others without prompting when work needs to be accomplished. 
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5 Is independent in his/her perfonnance and is self directed. ----
5 Work is completed in a timely fashion. ----
5 Maintains a positive attitude in stressful working situations. ----
5 Is supportive, shares knowledge and skills, and is an approachable resource to others ----
5 Communicates with others in a positive and respectful manner. ----
5 Provides excellent customer service to patients, families, guests and other employees. ----
4 Is flexible and willing to make changes for the benefit of the team. ----
5 Demonstrates a high level of personal and professional accountability ----
5 Is receptive to learning and feedback, and demonstrates a willingness to learn and accept change ----
5 Is capable of providing quality care or service to patients or customers ----

Total the categories rated in this Section 11 

Divide the number above by categories rated. This is the Section E Total 4.91 

SECTION G: GOAL EVALUATION: This section will document and evaluate the performance on goals established 
Section F in the prior years evaluation. Performance on achieving the goal will be rated using the 1,2,3,4,5 scoring 

system. 

1. Service Excellence Continue orienting new staff 

2. Position Specific Fill in charge as needed 

3. Personal Development Prepare for CCRN -------~-----------

SECTION H: Annual GOALS: 

Each medical center employee will identify 3 goals for this year. One goal each will be 
related to Service Excellence, Position Specific responsibilities, Personal Development. 
Total weight of all 3 goals should be 100% 

1. Service Excellence Precept staff to charge role 

2. Position Specific Learn Kronos and QA systems 

3. Personal Development Take CCRN prep class 

Rating Weie:ht Score 

5 33% 1.65 

5 33% 1.65 

3 34% 1.02 

100% 
4.32 

Total for Section G 

33% 

33% 

34% 

100% 
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SECTION I: PLAN OF CORRECTION, IF REQUIRED 

SECTION J: SUMMARY STATEMENT. This section is to be used to summarize strengths, contributions and 
developmental goals 

Anne is an excellent employee. She is honest and straight forward. She does an excellent job when in 

charge and because of this earned a team leader position recently. She is a strong ICCU nurse who 

is always willing to share her knowledge. She maintains a calm positive attitude and is a good role 

model for others. Overall she does a great job and I look forward to working with Anne in her new role. 

SECTION K: EMPLOYEE COMMENTS 

Distribution: Original: Human Resources Copy: Employee Copy: Supervisor File 
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;qut t E Hf ED 
HUMAN RESOURCES 

Cayuga Medical Center at Ithaca 
Position Description Performance Evaluation 

'.t;:;AYUGA MEDICAL CENTER 
Registered Nurse, ICCU ATITHACA 

Evaluation Cover Page and Summary 

SECTION A. EMPLOYEE & SALARY INFORMATION 

Employee Name: 
Anne Marshall 

Department Name: 
ICCU 2013 

nnual Performance Evaluation Rating Summary -To Be Completed at Conclusion of Evaluation 

Section C Service Excellence Standards 

Section D Position Specific Standards 
Section F Personal Expectations 
Section G Annual Goals 

Total Points (no rounding) 

Points Available Points Earned Weight 
5 4.88 X 40% 

5 4.71 X 40% 

5 4.82 X 10% 

5 4.66 X 10% 

Total 
1.95 
1.89 
0.48 
0.47 

4.78 

Dintroductory Performance Evaluation Rating Summary - To Be Completed at Conclusion of Evaluation 

Points Available Points Earned Weight Total 
Section C Service Excellence Standards 5 4.88 x 50% 2.44 
Section D Position Specific Standards 5 4. 71 x 50% 2.36 

Total Points 

Preliminary Performance Rating Score from Above 

Personal Accountability Adjustment 

Final Performance Evaluation Score 

Final Performance Rating using score from above right 
Does Not Perform as Expected 

!------
Inconsistently Meets Expectations -----Regularly Performs as Expected -----

1------Frequently Performs Beyond Expectations 

C on sis ten tl y Exceeds Expectations 

: (Evaluation will be returned if si 

Date 

1.0 - 1.5 Points 

1.6 - 2.5 Points 

2.6 - 3.5 Points 

3.6 - 4.5 Points 

4.6 - 5.0 Points 

* Employee's signature indicates that he/she has reviewed the completed evaluation but does not imply agreement. 

4.78 

0.00 

4.78 

l) 
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Section B: POSITION PURPOSE AND REQUIREMENTS 

~~h~ 0 
The Registered Professional Nurse is responsible for the provision of direct patient care to a designated group of patien . 
These responsibilities will include the assessment, planning, implementation and evaluation of the patients' physical, 
psychological, emotional, educational and spiritual needs. 

Reporting Relationships 
This position reports to the Director of the !CCU. May function as a designated charge nurse. Supervision may be 

exercised over Licensed Practical Nurses, Clinical Technicians, Hospital Aides, and Ward Clerks. 

Employment Criteria 
1. Possession of a current NYS Registered Nursing License 
2. Strong interpersonal, oral and written communication skills 
3. One year medical/surgical experience 
4. Ability to move or lift patients with assistance 
5. One year RN experience in an acute care facility 
6. Current CPR certification 
7. ACLS certification within one year 

Section C: MEDICAL CENTER SERVICE EXCELLENCE STANDARDS 
I understand that Cayuga Medical Center is committed to providing the highest level of healthcare services to our customers, and takes 
pride in having staff and volunteers who will go out of their way to achieve this mission. I also understand that our hospital's success 
depends on my effort to helping earn our customers confidence and trust. 

To meet the expectations for Service-Excellence, the employee should exhibit performance in this section that is o· ., 
applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Service Excellence Standard ,· 
according to the following criteria, with the score for each section listed to left of each category. 

1- Does not meet expectations 
2- Inconsistently meets expectations 
3 - Regularly meets expectations 
4 - Consistently meets expectations and goes beyond what is expected when appropriate 
5 - Consistently goes beyond what is expected and demonstrates the the highest level of service 
possible. Serves as a role model for others 

5 I I. Standard 1 - Maintain a safe & clean e;11vironment for our patients, visitors & staff 

Comment~ 

• Follow all Cayuga Medical Center safety guidelines and policies, keep hallways clear, and keep 
your work area safe and clean of clutter 
• Know your role in an emergency and understand all safety codes 
• Use equipment properly and report all unsafe issues promptly 

_.,._ _________ o 
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[DII. Standard 2 - Treat the people we serve as guests 

Commenti 

• Welcome all patients, visitors and staff in a warm friendly manner. 
• Introduce yourself by name and, when appropriate position, address people by name when 

possible and appropriate 
• Escort people to their destinations 
• Always treat people with courtesy, as rude or inappropriate behavior is never acceptable. 

------------------------------------

5 ln1. Standard 3 - Respect the privacy & confidentiality of patients, visitors & staff 

• Be sensitive to issues of private space and personal dignity and when entering a patient room always 
knock and introduce yourself. If possible close doors or patient cubicles. 
• Take all steps to protect patient confidentiality being careful not to discuss patient or hospital business 
in elevators and public places. Remember to only discuss information with people who have a need and 
right to know. 
• Conduct phone and other discussions with discretion 

Comment~ 

• Refrain from speaking negatively about others, if you have an issue discuss it directly with the person 
involved. 

------------------------------------

I : 5 IIV, Standard 4 - Present a professional image. 

• Wear your name badge at all times 
• Make sure your appearance is appropriate for your role 
• Practice good personal hygiene and grooming. Please avoid cologne, perfume or aftershave 

Comments ------------------------------------

0 

0 , 

0 
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Wv. Standard 5 - Use the telephone professionally 
• Answer the phone promptly 
• Introduce yourself and your department, off er assistance if appropriate 
• Use a pleasant tone of voice 
• Be a good listener and follow through on requests 
• Adhere to a call transfer policy 
• Eliminate overhead pages whenever possible 

CommentE always very professional on the phone. 

r=Dv1. Standard 6 - Listen to patients, visitors & staff then act promptly to address concerns 
• Stop to pay attention to the person in front of you. Make .eye contact, acknowledge and provide 
assistance to each person. 
• Take time to listen and explain next steps 
• Validate what you've heard by repeating back the message 
• Respond to call lights or concerns promptly 

() ·-

Comment~ ~ ----------\_JI) 

r=Dvu. Standard 7 - Anticipate what services & information people. need & take action to provide it 

• Ask people if you can help them 
• If you anticipate a delay take the time to explain the reason to the patientlfamily or staff 
• Communicate frequently 
• Encourage people to ask questions, explain you are there to help 
• Be sensitive to the cultural, emotional or spiritual needs of our guests 
• Use white boards to communicate information. 

Comment~ 
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c=rJv111. Standard 8 -Be a positive part of our service team 
• Recognize those who exemplify excellent customer service 
• Take pride in what we do 
• Remember that the customer is # 1 
• Never use the term "it's not my job" 
• Address employee interpersonal issues appropriately and positively. 
• Communicate clearly and positively with co-workers 
• Positively represent Cayuga Medical Center in the workplace and in our community 

Comment~ ---------------------------------

Medical Center Performance Standards Summary 

Total the ratings for each standard in this Section 39 

Divide the number above by 8. This is the Section C Total 4.88 

Note: If any score for any component for this section is at a 1 or below, the overall score for this 
section will be limited to a maximum of3.0. Any component receiving a score of 1 will require a 
written plan of correction. 

Additional Comments: 

() 

. 0 

-------------() 
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Section D: POSITION SPECIFIC PERFORMANCE STANDARDS 

AGE SPECIFIC CRITERIA: If the employee has clinical contact with patients, circle yes or no to indicate whether the ~ 
employee has exhibited clinical proficiency with the. age groups served. Be sure that only the age groups served in the cour;6'uf 

perfonning the job are checked. Lack of demonstration of proficiency may be due to not having the opportunity to work with 

patients in the age group. If "No" is checked, an action plan should be written in Section G. 

Age of Patients Served 

Neonate 0 N/A Adolescent 0 Geriatric 0 
Pediatric 0 Adult 0 Does Not Have Patient Contact[] 

POSITION SPECIFIC PERFORMANCE STANDARDS 

To meet the expectations for Position Specific Performance Standards, the employee will demonstrate Standards that are 

applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Performance Standard according to the 

following criteria, with the score for each section placed in the box to the left of each category. 

I - Does not meet expectations 

2 - Inconsistently meets expectations 

3 - Regularly meets expectations 

4 - Consistently meets expectations and goes beyond what is expected when appropriate 

5 - Consistently goes beyond what is expected and demonstrates the highest level of service 

possible. Serves as a role model for others 

I. Observation/Data Collection w • Demonstrates accuracy in data collection 

I. Vital signs 

2. Weights 

3. Glucometer/Finger Sticks 

4. Laboratory Specimens 

5. EK.G's 

6. Cardiac Monitoring 

• Assures patient's knowledge of Advance Directives and patient rights and documentation support 

Comments: 

II. Documentation 

1.75 • Performs and documents a triage assessment upon patient arrival 

~ • Documents pertinent pre.hospital care 

• Assessment and documentation of social, psychosocial and spiritual needs are made 

• Patient's chief complaint, subjective and objective assessment is documented · 

• Performs and documents immunization and lead screening per policy 

• Fully documents care and response to care so as to give a full accounting of patient visit and discharge 

Comments: 

I 
I 

-~'-------------------,.,........,.. :& 
------------------------------------..1..._JV 
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Ill. Evaluation/Planning 
l--:-7 • Plans and organizes self to meet patient and unit needs within shift 

~ • Able to prioritize patient care 
• Plans and provides immediate comfort needs 
• Uses appropriate equipment and room for patient care (i.e., negative pressure room,, monitored 

room,) 
• Assures emergency equipment is readily available (i.e., crash cart, glucometer, etc.) 
• Completes and documents necessary referrals (i.e. social work, health department, etc.) 
• Establishes discharge teaching plan utilizing resources available to meet patient educational needs 

Comments: 

13:.-, 
\ .•f 

~-

------------------------------------

IV. Implementation 

D • Accurately follows through with MD orders in a timely manner 
• Administers and documents medications timely and accurately according to hospital policy 
• Reassesses and documents response to medications 
• Reassesses patients on an ongoing basis during their !CCU stay and documents based on ICCU standard 
• Maintains calm, therapeutic atmosphere while discussing all nursing care 
• Implements and reinforces patient teaching within scope of practice r:$ 
• Able to effectively monitor and intervene in the care of chemically impaired and emotionally unstable patil~ 
• Performs effectively as member of ABC Alert and CAT Team 
• Administers optimal patient care according to ICCU policies and procedures 
• Prepares patient for MD visit 

Comments: ------------------------------------

V. Risk Management/Safety -
l:-7 • Anticipates potential and actual environmental safety hazards and takes appropriate actions 
~ • Demonstrates standard precautions and infection control techniques in daily patient care activities 

• Equipment in neeq of repair is reported, tagged and placed out of use 
• Consistently uses proper lifting techniques 
• Follows restraint policy/procedures for patient observations and patient checks 
• Consistently uses fall prevention techniques and equipment 
• Completes quality assurance forms and follow up telephone calls 

Comments: _____________________________ .;..._ _____ _ 
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VI. Leadership · 
l:-7 • Able to function as Charge Nurse 
~ • Recognizes and assures appropriate staffing levels based on established standard 

• Effectively supervises the triage process 
• Able to assign and direct patient care appropriately based on education, experience and competency 

of staff members 
• Able to handle difficult situations with diplomacy 

Comments: Anne is a very good Charge Nurse and is developing into a strong team leader. 

VII. Information Management 
~ • Accurately uses the hospital information system to enter and retrieve data 
~ • Demonstrates computer skills to enter all tests and procedures 

Position Specific Performance Standards Summary 

Total the categories rated in this Section 7 

Divide the number by categories rated. This is the Section D Total 4.71 

Note: If any score for any component for this section is at a 1 or below, the overall score for this section will 
be limited to a maximum of 3.0. Any component receiving a score of 1 will require a written plan of 
correction. 

SECTION E: PERSONAL ACCOUNTABILITY EXPECTATIONS. Check "Yes" or "No". If "No" is checked for any of 
the statements, a plan of correction will be written in Section H. 

0 Maintains all appropriate certifications and licenses for position 

Completes all required competencies/Mandatory Education by established deadline dates 

Meets the expectations of the attendance policy 

Is compliant with all Red\Rules 

If any item in the Personal Accountability Section is indicated as no, the overall evaluation score will be reduced by 1 
rating level. · 

SECTION F: Personal Expectations 
Ratings for this section will integrate feedback from peer evaluations when a peer evaluation is completed. If the peer 
evaluation program is not used, evaluation on this section will be completed by the director with input provided by the 

- employee. Each standard will be evaluated on a l - 5 scale. 

5 Helps others without prompting when work needs to be accomplished. ----
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5 Is independent in his/her performance and is self directed. ----
5 Work is completed in a timely fashion. ----
4 Maintains a positive attitude in stressful working situations. 

(j " . 

----
5 Is supportive, shares knowledge and skills, and is an approachable resource to others ----
5 Communicates with others in a positive and respectful manner. ----
5 Provides excellent customer service to patients, families, guests and other employees. ----
4. Is flexible and willing to make changes for the benefit of the team. ----
5 Demonstrates a high level of personal and professional accountability ----
5 Is receptive to learning and feedback, and demonstrates a willingness to learn and accept change ----
5 Is capable of providing quality care or service to patients or customers ----

Total the categories rated in this Section 11 

Divide the number above by categories rated. This is the Section E Total 4.82 

SECTION G: GOAL EVALUATION: This section will document and evaluate the performance on goals established 
Section Fin the prior years evaluation. Performance on achieving the goal will be rated using the 1,2,3 1415 scoring 

system. 

1. Service Excellence Precept staff to charge role 

2. Position Specific Learn Kronos and QA systems 

3. Personal Development CCRN Prep Class __________ .__ _______ _ 

SECTION H: Annual GOALS: 

Each medical center employee will identify 3 goals for this year. One goal each will be 
related to Service Excellence, Position Specific responsibilities, Personal Development. 
Total weight ofall 3 goals should be 100% 

1. Service Excellence patient rounds on all patients when unassigned. 

2. Position Specific Super user for zolls 

3. Personal Development Obtain CCRN 

5 33% 

5 33% 

4 34% 

100% 
Total for Section G 

Weight 

33% 

33% 

34% 

100% 

1.65 

1.36 

4.66 

(} . 
. 
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SECTION I: PLAN OF CORRECTION, IF REOUJRED 

SECTION J: SUMMARY STATEMENT. This section is to be used to summarize strengths, contributions and 
# developmental goals 

Anne is becoming a strong team leader and has adapted well to her new role over the past year. She does 

an excellent job with following up on CMS indicators, QA's and kronos needs. As a team leader I want to 

see Anne work on being more positive about organizational structure and hospital leadership. Overall she is 

doing an outstanding job and I am fortunate to have her as part ofmy leadership team. 

SECTION K: EMPLOYEE COMMENTS 

().::r, '- ,,.. 

------------~ 

Distribution: Original: Human Resources Copy: Employee Copy: Supervisor File 

() 
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\ 
Cayuga Medical Center at Ithaca 
Position Description Performance Evaluation 

Registered Nurse, !CCU 

EvalmJtion Cover Page and Summary 

SECTION A. EMPLOYEE & SALARY INFORMATION 

Employee Name: 
Anne Marshall 

Department Name: 
ICCU 2014 

DAnnual Performance Evaluation Rating Summary - To Be Completed at Conclusion of Evaluation 

Section C Service Excellence Standards 
Section D Position Specific Standards 
Section F Personal Expectations 
Section G Annual Goals 

Total Points (no rounding) 

Points Available Points Earned Weight 
5 4.75 X 40% 
5 4.71 X 40% 
5 4.73 X 10% 
5 4.67 X 10% 

Total 
1.90 
1.89 
0.47 
0.47 

4.73 

D1ntroductory Performance Evaluation Rating Summary - To Be Completed at Conclusion of Evaluation 

Points Available Points Earned Weight Total 
Section C Service Excellence Standards 
Section D Position Specific Standards 

Total Points 

Preliminary Performance Rating Score from Above 

Personal Accountability Adjustment 

:Final Performance Evaluation Score 
Final Performance Rating using score from above right 

Does Not Perform as Expected 1------
Inconsistently Meets Expectations 

1-----
Regularly Performs as Expected -----
Frequently Performs Beyond Expectations 

p oyee 

5 4.75 X 50% 2.38 
5 4.71 X 50% 2.36 

1.0 - 1.5 Points 

1.6 - 2.5 Points 

2.6 - 3.5 Points 

3.6 ~ 4.5 Points 

4.6 - 5.0 Points 

e not present) 

4.73 

4.73 

0.00 

4.73 

*Employee's signature indicates that he/she has reviewed the completed evaluation but does not imply agreement. 

Supervi~or 
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Section B: POSITION PURPOSE AND REQUIREMENTS 

Position Purpose 

The Registered Professional Nurse is responsible for the provision of direct patient care to a designated group of patients. 
These responsibilities will include the assessment, planning, implementation and evaluation of the patients' physical, 
psychological, emotional, educational and spiritual needs. 

Reporting Relationships 

This position reports to the Director of the ICCU. May function as a designated charge nurse. Supervision may be 
exercised over Licensed Practical Nurses, Clinical Technicians, Hospital Aides, and Ward Clerks. 

Employment Criteria 

1. Possession of a current NYS Registered Nursing License 
2. Strong interpersonal, oral and written communication skills 
3. One year medical/surgical experience 
4. Ability to move or lift patients with assistance 
5. One year RN experience in an acute care facility 
6. Current CPR certification 
7. ACLS certification within one year 

Section C: MEDICAL CENTER SERVICE EXCELLENCE STANDARDS 
I understand that Cayuga Medical Center is committed to providing the highest level of healthcare services· to our customers, and talces 
pride in having staff and volunteers who will go out of their way to achieve this mission. I also understand that our hospital's success 
depends on my effort to helping earn our customers confidence and trust. 

To meet the expectations for Service Excellence, the employee should exhibit performance in this section that is 
applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Service Excellence Standard 

· according to the following criteria, with the score for each section listed to left of each category. 

1- Does not meet expectations 
2- Inconsistently meets expectations 
3 - Regularly meets expectations 
4 - Consistently meets expectations and goes beyond what is expected when appropriate 
5 - Consistently goes beyond what is expected and demonstrates the the highest level of service 
possible. Serves as a role model for others 

[ 5 11. Standard 1 - Maintain a safe & clean environment for our patients, visitors & staff 

Comment~ 

• Follow all Cayuga Medical Center safety guidelines and policies, keep hallways clear, and keep 
your work area safe and clean of clutter 
• Know your role in an emergency and understand all safety codes 
• Use equipment properly and report all unsafe issues promptly 

-------------~----------------------
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[TI11. Standard 2 -Treat the people we serve as guests 

Comment~ 

• Welcome all patients, visitors and staff in a warm friendly manner. 
• Introduce yourself by name and, when appropriate position, address people by name when 
possible and appropriate 
• Escort people to their destinations 
• Always treat people with courtesy, as rude or inappropriate behavior is never acceptable. 

------------------------------------

[Tiu1. Standard 3 -Respect the privacy & confidentiality of patients, visitors & staff 

Comment~ 

• Be sensitive to issues of private space and personal dignity and when entering a patient room always 
knock and introduce yourself. If possible close doors or patient cubicles. 
• Take all steps to protect patient confidentiality being careful not to discuss patient or hospital business 
in elevators and public places. Remember to only discuss information with people who have a need and 
right to know. 
• Conduct phone and other discussions with discretion 
• Refrain from speiJ.king negatively about others, if you have an issue discuss it directly with the person 
involved. 

------------------------------------

4 l1v. Standard 4 - Present a professional image. 

• Wear your name badge at all times 
• Make sure your appearance is appropriate for your role 
• Practice good personal hygiene and grooming. Please avoid cologne, perfume or aftershave 

Comrnenll 
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~V. Standard 5 ~ Use the telephone professionally 
• Answer the phone promptly 
• Introduce yourself and your department, offer assistance if appropriate 
• Use a pleasant tone of voice 
• Be a good listener and follow through on requests 
• Adhere to a call transfer policy 
• Eliminate overhead pages whenever possible 

Comment: always very professional on the phone. 

[Tiv1. Standard 6 -Listen to patients, visitors & staff then act promptly to address concerns 

• Stop to pay attention to the person in front of you. Make eye contact, acknowledge and provide 
assistance to each person. 
• Take time to listen and explain next steps 
• Validate what you've heard by repeating back the message 
• Respond to call lights or concerns promptly 

Comment~ -----------------------------------

5 lvrr. Standard 7 - Anticipate what services & information people need & take action to provide it 

• Ask people if you can help them 
• If you anticipate a delay take the time to explain the reason to the patient/family or staff 
• Communicate frequently 
• Encourage people to ask questions, explain you are there to help 
• Be sensitive to the cultural, emotional or spiritual needs of our guests 
• Use white boards to communicate information. 

Comment~ -----------------------------------
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[Tivin. Standard 8- Be a positive part of our service team 
• Recognize those who exemplify excellent customer service 
• Take pride in what we do 
• Remember that the customer is # 1 
• Never use the term "it's not my job" 
• Address employee interpersop.al issues appropriately and positively. 
• Communicate clearly and positively with co-workers 
• Positively represent Cayuga Medical Center in the workplace and in our community 

Comment~ ---------------------------------

Medical Center Performance Standards Summary 

Total the ratings for each standard in this Section 38 

Divide the number above by 8. This is the Section C Total 4.75 

Note: If a,ny score for any component for this section is at a 1 or below, the overall score for this 
section will be limited to a maximum of 3.0. Any component receiving a score of 1 will require a 
written plan of correction. 

Additional Comments: 
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Section D: POSITION SPECIFIC PERFORMANCE STANDARDS 

AGE SPECIFIC CRITERIA: If the employee has clinical contact with patients, circle yes or no to indicate whether the 
employee has exhibited clinical proficiency with the age groups served. Be sure that only the age groups served in the course of 
perfonning the job are checked. Lack of demonstration of proficiency may be due to not having the opportunity to work with 
patients in the age group. If "No" is checked, an action plan should be written in Section G. 

Age of Patients Served 

Neonate 0 NIA Adolescent Geriatric 0 
Pediatric 0 Adult Does Not Have Patient ContactD 

POSITION SPECIFIC PERFORMANCE STANDARDS 

To meet the expectations for Position Specific Performance Standards, the employee will demonstrate Standards that are 
applicable to his/her position. The employee will receive 1,2,3,4 or 5 points for each Performance Standard according to the 
following criteria, with the score for each section placed in the box to the left of each category. 

l - Does not meet expectations 

2 - Inconsistently meets expectations 

3 - Regularly meets expectations 

4 - Consistently meets expectations and goes beyond what is expected when appropriate 

5 - Consistently goes beyond what is expected and demonstrates the highest level of service 

possible. Serves as a role model for others 

I. Observation/Data Collection w • Demonstrates accuracy in data collection 
1. Vital signs 
2. Weights 

3. Glucometer/Finger Sticks 
4. Laboratory Specimens 
5. EKG's 
6. Cardiac Monitoring 

• Assures patient's knowledge of Advance Directives and patient rights and documentation support 
Comments: -------------------------------------

II. Documentation w • Performs .and documents a triage assessment upon patient arrival 

• Documents pertinent pre-hospital care 

• Assessment and documentation of social, psychosocial and spiritual needs are made 

• Patient's chief complaint, subjective and objective assessment is documented 

• Performs and documents immunization and lead screening per policy 

• Fully documents care and response to care so as to give a full accounting of patient visit and discharge 

Comments: 
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/J 

III. Evaluation/Planning 
l--:--7 • Plans an~ organizes self to meet patient and unit needs within shift 
~ • Able to prioritize patient care 

• Plans and provides immediate comfort needs 
• Uses appropriate equipment and ro.om for patient care (i.e., negative pressure room,, monitored 
room,) 
• Assures emergency equipment is readily available (i.e., crash cart, glucometer, etc.) 
• Completes and documents necessary referrals (i.e. social work, health department, etc.) 
• Establishes discharge teaching plan utilizing resources available to meet patient educational needs 

Comments: -------------------------------------

IV. Implementation 

W • Accurately follows through with MD orders in a timely manner 
• Administers and documents medications timely and accurately according to hospital policy 
• Reassesses and documents response to medications 
• Reassesses patients on an ongoing basis during their ICCU stay and documents based on ICCU standard 
• Maintains calm, therapeutic atmosphere while discussing all nursing care 
• Implements and reinforces patient teaching within scope of practice 
• Able to effectively monitor and intervene in the care of chemically impaired and emotionally unstable patients 
• Performs effectively as member of ABC Alert and CAT Team 
• Administers optimal patient care according to ICCU policies and procedures 
• Prepares patient for MD visit 

Comments: -------------------------------------

V. Risk Management/Safety 
i--:--7 • Anticipates potential and actual environmental safety hazards and takes appropriate actions 
l__2_j • Demonstrates standard precautions and infection control techniques in daily patient care activities 

• Equipment in need of repair is reported, tagged and placed out of use 
• Consistently uses proper lifting techniques 
• Follows restraint policy/procedures for patient observations and patient checks 
• Consistently uses fall prevention techniques and equipment 
• Completes quality assurance forms and follow up telephone calls 

Comments: -------------------------------------
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VI. Leadership 
i--::-7 • Able to function as Charge Nurse 
L__:!:_J • Recognizes and assures appropriate staffing levels based on established standard 

• Effectively supervises the triage process 
• Able to assign and direct patient care appropriately based on education, experience and competency 
of staff members 
• Able to handle difficult situations with diplomacy 

Comments: -----------------------------------

VII. Information Management 
l.7 • Accurately uses the hospital information system to enter and retrieve data 
L__:!:_J • Demonstrates computer skills to enter all tests and procedures 

Position Specific Performance Standards Summary 

Total the categories rated in this Section 7 

Divide the number by categories rated. This is the Section D Total 4.71 

Note: If any score for any component for this section is at a 1 or below, the overall score for this section will 
be limited to a maximum of3.0. Any component receiving a score of 1 will require a written plan of 
correction. 

SECTION E: PERSONAL ACCOUNTABILITY EXPECTATIONS. Check "Yes" or "No". If "No" is checked for any of 
the statements, a plan of correction will be written in Section H. 

@ Maintains all appropriate certifications and licenses for position 

Completes all required competencies/Mandatory Education by established deadline dates 

Meets the expectations of the attendance policy 

Is compliant with all Red\Rules 
If any item in the Personal Accountability Section is indicated as no, the overall evaluation score will be reduced by 1 
rating level. 

SECTION F: Personal Expectations 
Ratings for this section will integrate feedback from peer evaluations when a peer evaluation is completed. If the peer 
evaluation program is not used, evaluation on this section will be completed by the director with input provided by the 
employee. Each standard will be evaluated on a 1 - 5 scale. 

5 Helps others without prompting when work needs to be accomplished. ----
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5 Is independent in his/her performance and is self directed. ----
5 Work is completed in a timely fashion. ----
4 Maintains a positive attitude in stressful working situations. ----
5 Is supportive, shares knowledge and skills, and is an approachable resource to others ----
5 Communicates with others in a positive and respectful manner. ----
5 Provides excellent customer service to patients, families, guests and other employees. ----
4 Is :flexible and willing to make changes for the benefit of the team. ----
4 Demonstrates a high level of personal and professional accountability ----
5 Is receptive to learning and feedback, and demonstrates a willingness to learn and accept change 

5 Is capable of providing quality care or service to patients or customers 

Total the categories rated in this Section 11 

Divide the number above by categories rated. This is the Section E Total 4.73 

SECTION G: GOAL EVALUATION: This section will document and evaluate the performance on goals established 
Section F in the prior years evaluation. Performance on achieving the goal will be rated using the 1.2,3,4.5 scoring 

system. 

1. Service Excellence patient rounds on all patients when unassigned. 

2. Position Specific Super user for zolls 

3. Personal Development Obtain CCRN -------------------

SECTION H: Annual GOALS: 

Each medical center employee will identify 3 goals for this year. One goal each will be 
related to Service Excellence, Position Specific responsibilities, Personal Development. 
Total weight of all 3 goals should be 1 00% 

I. Service Excellence Orient staff to charge 

2. Position Specific Pals cert and renew ACLS 

3. Personal Development Inservices / conferences 

Rating Weieht 

4 33% 

5 33% 

5 34% 

Total for Section G 

Weight 

33% 

33%' 

34% 

Score 

1.32 

1.65 

1.70 

4.67 
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SECTION I: PLAN OF CORRECTION, IF REOUJRED 

SECTION J: SUMMARY STATEMENT. This section is to be used to summarize strengths, contributions and 
developmental goals 

Anne is a good team leader and charge nurse. She has strong clinical skills, is reliable, and has a strong 

work ethic. She does a nice job of assisting with payroll and following up on issues. She is helpful and 

always looking out for the staff. One thing I would like her to work on is the example she sets with her 

cell phone and texting throughout the day. Overall I think Ann does a great job and am pleased with her 

performance. 

SECTION K: EMPLOYEE COMMENTS 

Distribution: Original: Human Resources Copy: Employee Copy: Supervisor File 

/D 
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.r 

Cayuga Medical Center at Ithaca 
Position Description Performance Evaluation 

Registered Professional Nurse, ICCU 

Evaluation Cover Page and Summary 

SECTION A. EMPLOYEE & SALARY INFORMATION 

I Employee Name: 4nf1 e I Department Name: 

D Annual Performance Evaluation Rating Summary - To Be Completed at Conclusion of Evaluation 

Points Available Points Earned Weight Total 
Section C Service Excellence Standards 5 X 40% -- --
Section D Position Specific Standards 5 -- X 40% --
Section F Personal Expectations 5 -- X 10% --
Section G Annual Goals 5 X 10% -- --

Total Points (no rounding) Total --
D Introductory Performance Evaluation Rating Summary - To Be Completed at Conclusion of Evaluation 

Points Available Points Earned Weight Total 
Section C Service Excellence Standards 5 X 50% -- -
Section D Position Specific Standards 5 X 50% -- --

Total Points (no rounding) Total --

Preliminary Performance Rating Score from Above ntt cf, 13 

Personal Accountabili:tt Adjustment - J.oo 
Final Performance Evaluation Score d}o/r-5~ 13 
Final Performance Rating using score from above right 

Does Not Perform as Expected 1.0 - 1.5 Points 
Inconsistently Meets Expectations 1.6 - 2.5 Points 

v Regularly Performs as Expected 2.6 - 3.5 Points 
Frequently Performs Beyond Expectations 3.6 - 4.S Points 
Consistently Exceeds Expectations 4.6 - 5.0 Points 

c,H.i.NAl U.KEc,: (bvaluat10n will be returned 1r signatures are not present) 

Employee Date 
*Employee's signature indicates that he/she has reviewed the completed evaluation but does not imply agreement. 

Supervisor Date 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 396 of 618



JA-388

, Assignment Completion - Drill-Through 

Assignment Completion Report - Drill-Through 
REPORT GENERATED: Oct 31, 2015, 10:29 pm ET 

Scores 
Total Completed: 

On Time: 

Late: 

Failed: 

Not Yet Due: 

Past Due: 

Delinquent: 

Total: 

Exempt: 

Cayuga Medical Center Ithaca 

Student Detail (Based on Due Date) 
MARSHALL, ANNE 

Due Date Range: Apr 15, 2014 through Oct 27, 2015 

Data as of: Oct 31, 2015, 1 :OO am ET 

Report Generated: Oct 31, 2015, 10:29 pm ET 

100.00% 

94.12% 

5.88% 

0.00% 

0.00% 

0.00% 

0.00% 

100.00% 

0 

ASSIGNMENT COMPLETION DETAILS 

Page 1 of 5 

-- HealthStream 

Unique Students Involved: 1 

Supervisor: Not Selected 

Total Completed: 100.00% 

NOT 
YET 
DUE COMPLETED 

PAST 
DUE DELINQUENT 

COURSE 

2014 CAT 

EDUCATION 

2014 Chest Pain 

Center Education 
for Cardiac Nurses 

2014 Department 
Specific Safety 

2014 ICU 
Acetadote self 
learn 

IS DUE 

ON 
ON TIME 

09/18/2014 

09/13/2014 

03/10/2014 

08/22/2014 

LATE FAILED 
WAS 
DUE 
ON. 

AS OF .. EXEMPT DUE DATE 

. 10/15/2014 

11/30/2014 

04/15/2014 

09/01/2014 

z 
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, Assig'nment Completion - Drill-Through Page 2 of 5 

) 

2014 ICU cyanokit 03/10/2014 04/19/2014 

2014 ICU REGITINE 

DRUG OF THE 10/17/2014 11/01/2014 

MONTH 

2014 K centra 05/30/2014 06/01/2014 

2014 Moderate 
08/16/2014 11/30/2014 

Sedation 

2014 Nursing 
04/03/2014 04/15/2014 

Skills Day 

2014 Point of Care 

Testing--Unit 04/11/2014 04/15/2014 

specific 

2014 Policy and 

Procedure Review 05/28/2014 04/30/2014 

·April·· RN/LPN 

2014 Policy and 
Procedure Review 08/16/2014 08/31/2014 

, August RN/LPN 

2014 Polley and 
Procedure Review 12/08/2014 12/31/2014 
. December 

2014 Policy and 
Procedure Review 07/30/2014 06/30/2014 
· June .. RN/LPN 

2014 Policy and 
Procedure Review 10/03/2014 10/31/2014 
, October 

· 2014 Policy and 
Procedure Review 09/10/2014 09/30/2014 
· Sept · RN/LPN 

2014 Propofol 11/24/2014 12/31/2014 

2014 Regulatory 

Compliance: 01/22/2014 04/15/2014 
Clinical Part I 

2014 Regulatory 
Compliance: 02/16/2014 04/15/2014 
Clinical Part I I 
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, Assighment Completion - Drill-Through Page 3 of 5 

½ 

2014 Restraint 03/13/2014 04/15/2014 
competency 

2014 Safety 
Training: 

Response to 

Patient Safety 10/03/2014 10/31/2014 

Events and 

Proactive Risk 

Assessment 

2014 Stroke 09/13/2014 11/30/2014 
Education 

2015 Chest Pain 

Center Education 05/11/2015 09/30/2015 

for Cardiac RNs 

2015 
Cisatracurium 

02/13/201 S 02/28/2015 

2015 DANTRIUM 04/1712015 05/31/201 S 

2015 Department 02/27/2015 04/15/2015 
Specific Safety 

2015 Nursing 
Skills Day 

04/13/2015 04/15/2015 

2015 Policy and 
Procedure Review 08/29/2015 08/31/2015 

· August · Nurses 

2015 Policy and 

Procedure Review 
02/09/2015 

·February· 
02/28/2015 

Nurses 

2015 Policy and 
Procedure Review 

01/19/2015 
-January - Nurses 

01/31/2015 

and Aides/Techs 

2015 Policy and 
Procedure Review 07/01/2015 07/31/2015 

- July·· Nurses 

2015 Policy and 
Procedure Review 06/10/2015 06/30/2015 

-June·· Nurses 
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Assignment Completion - Drill-Through Page 4 of 5 7 

2015 Policy and 
Procedure Review 03/04/2015 03/31/2015 

· March .. Nurses 

2015 Policy and 
Procedure Review 05/1112015 05/31/2015 

·May-Nurses 

2015 Policy and 
Procedure Review 
, September , 

09/21/2015 09/30/2015 

Nurses 

2015 Regulatory 
Compliance: 02/09/2015 04/15/2015 

Clinical Part I 

2015 Regulatory 
Compliance: 02/09/2015 04/15/2015 

Clinical Part II 

2015 Temporary 
Pacemaker 05/19/2015 06/26/2015 

Competency 

Bariatric 
Perioperative 
Care and 

08/16/2014 
Preventing 

11/30/2014 

Surgical Site 
Infection 

Basal Bolus J 

Insulin Therapy 10/02/2015 10/06/2015 
initial training 

CPR 02/28/2015 01/28/2015 

Ebola Monthly 
04/08/2015 04/30/2015 Reassessment 

Ebola Monthly 
09/21/2015 09/30/2015 Reassessment 

Ebola Monthly 
08/03/2015 08/30/2015 Reassessment 

Ebola. Monthly 
05/11/2015 05/30/2015 

Reassessment 

Ebola Monthly 
06/10/2015 06/30/2015 

Reassessment 
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.Assignment Completion - Drill-Through 

Ebola Monthly 

Reassessment 

Ebola PPE Training 

Nursing 
Documentation 
Essentials 2015 

oral 
Chemotherapy 

Sepsis, CLABSI and 

Anticoagulation 

Student 
Totals 

07/13/2015 

08/31/2015 

03/04/2015 

09/13/2014 

08/16/2014 

0.00% 94.12% 

Page 5 of S 

07/30/2015 

08/31/2015 

03/31/2015 

11/30/2014 

11/30/2014 

5.88% 0.00% 0.00% 0.00% 0 

Completed Late date shows date completed after the due date where permitted by assignment rules. 
Past Due date is the assignment due date, indicating the student is incomplete but permitted to 
complete the assignment. Delinquent date is the assignment due date, indicating the student is 
incomplete but not permitted to complete the assignment. Exemptions are not scored and shows 
exemption date. Dates in parenthesis indicate the learning items and/or assessments has not been 
completed. 

Copyright© 201 S HealthStream, Inc. All Rights Reserved. 

Build 13.01 .28.895.239 I O:A00WLC011 

' 
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./ Yes __ No 
Yes_.=:::::._No 

v Yes __ No 
~Yes __ No 

vyes __ No 
vYes __ No 

Follows. laws and regulations applicable to the operations of department and organization 
Demonstrates a sense of right and wrong by exhibiting honest, ethical behavior 
Brings concerns forward to management, human resources or Compliance Officer 
Preserves confidentiality of patient and employee information "written or electronic" and 
observes patient rights 
Maintains all appropriate certifications and licenses appropriate for position 
Completes all required competencies/Mandatory Education/Health Requirements by 
established deadline dates 
Meets the expectations of the attendance pol icy 

1 

VY es No 
vYes __ No Compliant with meeting hospital reporting deadlines for performance evaluations and budget 

If any item in the Personal Accountability Section is indicated as no, the overall evaluation score will be 
reduced by 1 rating level. 

SECTION F: MEDICAL CENTER PERFORMANCE OBJECTIVES: This section will be used to evaluate 
perfo1mance on the medical center perfonnance objectives that are established on an annual basis and reported on thr 
Medical Center Accountability Chart. Each of the 5 category areas will be eligible for a score of O or '.5. 

Score 

1. People ESQ 
Rounds on Employees 

2. Customer ¾ of S's 
Rounds on Customers 

3.. Clinical Falls 
Skin Integrity --

4. Fiscal FTE Performance 
Overall Budget 

5. Safety Safety Training 
Survey Participation 

6. Total 

7. Number of components s~ored 

8. Divide line 6 by line 7 Section Score 

Scoring Instructions 
Total the individual scores for all of the 
individual components, and place that 
number on the line 6. Add up the 
number of components rated and then 
place that number on line 7. Divide 
line 6 by line 7 and put that score on 
line 8. 

9 

SECTION G: GOAL EVALUATION: This section will be used to evaluate the goals that were established for this 
year. Goals will be evaluated using the 1,2,3,4,5 scoring system 
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SECTION H: Annual GOALS: Each medical center employee will identify 3 goals for this year. One goal will 
be related t.o Service Excelle11cc and one goal wi-11 be 1·elated to Position Specific responsibllities, and one goal will be .. 
focused 011 Personal Development. Total weigh of all J goals should be 100% 

Weight 

-, ' ' J... ! .Service Excellence Gr\,, .. :J;;\,/2 A g __ % 

3 .Personal Development __ f>L-.,__VJ:l._....£--=:::.s""'·==----------------- ____ % 

SECTION I: PLAN OF CORRECTION, IF REQUIRED 

SECTION J: SUMMARY STATEMENT. This section is to be used to summarize strengths, contributions and 
developmental goals. 

····· 
,,-•" ...... ~ 

., .. 

.. ,--.,,,-··'' 

SECTION K: EMPLOYEE COMMENTS 
.. -· 

Distribution: Original: Human Resources Copy: Employee Copy: SL1pervisor File 
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Litigation 

From: 
Sent: 
To: 
Subject: 

Importance: 

noreply@cayugamed.org 
Thursday, April 28, 2016 12:21 PM 
Litigation 
Fwd: ED-Union Info 

High 

From: <amathews@CAYUGAMED.org> 
Sent: Fri, 22 May 2015 16:57:51 +0000 
To: <APedersen@CAYUGAMED.org> 
Subject: ED-Union Info 

Alan, 
From what I am told today from Kathy Fox there is about a 50/50 split in the ED. I was also told that there are frequent 
meetings being held on State Street at the BPOE building. She said that a lot of the staff does not care about what is 
going on in other departments specifically, only concerned about their work life and function within their own 
department. Kathy said that many staff just want to know that their cries for help are heard (mental health/hall beds) 
because they want to get back to business, back to staff being happy, and work being an enjoyable place to be. The 
comment was made from her that she really feels that the reason why the senior team is listening is because of the fear 
of the union. 

Known Pro: Cheryl Durkee, Scott, Kelli Breslin, Jill Whitener, Brian Simkin, Sharey Selover, Alicia Steele, Teresa Dodge, ? 
Michelle Meckley, ? Erin Bell 

Anti: Kathy Fox, Randa Best, Rosie Carpenter, Johannah Shortle, Kristin Treat, Deb Scott, Elaina Sheiman, Liz Laue, Kevin 
Harris, ? Johanna Belcher, ? Louise McGarry 

I am not sure I could accurately guess who would be pro or con team at this point . I know a few of our newer people 
have been involved in unions during their past employment and seem to not care either way when I had a brief 
discussion with them because the environment had changed between the time that they interviewed and actually 
started their job. 
Amy 
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Litigation 

From: 
Sent: 
To: 
Subject: 

-----Original Message-----

noreply@cayugamed.org 
Thursday, April 28, 2016 12:22 PM 
Litigation 
Fwd: Meal Breaks 

From: <snohelty@CAYUGAMED.org> 

Sent: Thu, 11 Jun 2015 16:44:15 +0000 

To: <amathews@CAYUGAMED.org>, <LCrumb@CAYUGAMED.org> 

Subject: Meal Breaks 

Amy and Linda: 
One of the major complaints by staff in the ED is their inability to take meal breaks. In light of the union activity, John 
would like a plan to be put in place as to how we can get staff to take their meal breaks. Let me know what I can do to 
assist with this. 
Thanks 
Susan 

Sent from my iPad 
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CA YUGA MEDICAL CENTER 

EMPLOYEE COUNSELING FORM 

EMPLOYEE.NAME: Scott Marsland 

DEPARTMENT: Emergency Department 

_X_ WRITTEN VERBAL WARNING #1 

SUSPENSION 

__ TER.J.~IL""l"ATION 

Code of Conduct Violation 

DATE: 09/24/2015 

__ WRITTEN WARNH'1'G #2 

_FINAL WARNING (Optional) 

• Criticizes co-workers or other staff in the presence of others in the workplace or 
in the presence of patients. 

• Publicly shames others 

Reason for Counseling: 
In the 0715 staff meeting on 09/24/2015 the Emergency Department Team was 

discussing strategies used to successfully implement lunch breaks during the previous days in the 
department. . 

.In front of 11 team members during this staff meeting Scott verbally and in a bullying 
manner criticized ED team member, Deb Scott, who was riot present at the meeting. Scott was 
openly verbalizing that Deb Scott was "not a competent Emergency Department RN to care for 
his patients" 

Scott was instructed that his comments were inappropriate and that the staff meeting was 
not the forum for such conversation. Scott continued repeatedly in a persistent manner to openly 
criticize and verbally ridicule Deb Scott regardless of being instructed to stop his behavior. Scott 
then began to openly criticize another RN, Gail Peck who has just begun cross training in the ED 
because she needed significant help mixing a patient medication. 
Expectations: 
The expectations are that you will: 

• Follow the Nursing Code of Conduct. 
• Yau will not criticize staff in the presence of others in the work place. 
• You will not publicly shame others 

Failure to comply \vith the Nursing Code of Conduct and further incidents will result in 
progression of the disciplinary process. A written copy of the Nursing Code of Conduct has been 
provided to you and is also available via the Ma·dma eLibrary Policy and Procedure web server. 

Employee's Signature/Date Director/Reviewer's Signature/Date 
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CMC VERBAL WARNING 10 5 15 

03-CA-156375 

Cayuga Medical Center 

AUDIO RECORDING 

Transcribed for the 

National Labor Relations Board 

Transcript 1 of 1 

By: Mary E. Dring 

.. 
• ,. J 

t'.·} 

f '•) 

Burke Court Reporting, LLC 

1 
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24 
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member who's talked about is a whole other thing. I'm 

just like this is out of control. 

SCOTT: Yeah, I'm sorry for that. 

MANAGEMENT REP: Out of control. So that's my 

thing. And that's a -- that's our code of conduct. And 

I'm going to give you just a verbal for the code of 

conduct. 

SCOT'l': Okay. 

3 

MANAGEMENT REP: I'm going to give you a copy of 

the code of conduct. 

SCOTT: Okay. 

MANAGEMENT REP: Because we went from there 

right to Gail. And Gail is -

SCOTT: Gail? 

MANAGEMENT REP: This Gail Peckis (ph), she's -

SCOTT: Oh, I see. 

MANAGEMENT REP: 

short stay. She shouldn't 

cross training for -- from 

she is a new nurse. She 

absolutely is new to us. Absolutely is new to us, so 

she's not going to know how to do things. The girl's 

probably never mixed a banana bag. She's probably never 

had to. 

SCOTT: Uh-huh. 

MANAGEMENT REP: She's a surgical nurse. 

SCOTT: Right. 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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MANAGEMENT REP: You know --

SCOTT: Oh, you don't think I should have been 

talking about Gail? 

4 

MANAGEMENT REP: I don't think that she should 

have come up in the open forum, either. I think if 

there's a concern, absolutely. Do I think that she should 

be left in an area by herself? No. I don't think she 

should be left in an area 

SCOTT: Right. 

MANAGEMENT REP: -- by herself. I don't. But I 

think that in a way that she is new to us an~---~st 

newly like, I know what her mission is ~he's 

learning and she'll cross-train. She needs to be hip-to

hip with somebody. 

SCOTT: Um-hum. 

MANAGEMENT REP: You know. And you know, you 

still need to be hip-to-hip in Fast Track, because we all 

know we bring people in and 

SCOTT: Um-hum. 

MANAGEMENT REP: But there's also --

SCOTT: So, I mean, just -- just for what it's 

worth, I mean, if we're going to start throwing around 

verbal warnings and written warnings, and we all know the 

context of this, it's going to be --

MANAGEMENT REP: Context of what? 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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SCOTT: Of the union attempt. You know, it's 

just like I --

MANAGEMENT REP: It has nothing to do with 

union. 

SCOTT: You know, I have trouble believing that 

because you and I have worked together as long as we have, 

and there have been plenty of things that have come up 

with me, and this is the first time you're giving me a 

verbal warning. 

MANAGEMENT REP: It has nothing to do with the 

union. 

SCOTT: If you -- you can say that. But it's 

hard for me --

MANAGEMENT REP: And we have 

SCOTT: to believe that. 

MANAGEMENT REP: We have talked about this kind 

of stuff and pulling aside and not out in the open forum. 

And we've even talked about 

SCOTT: You and I have. 

MANAGEMENT REP: -- stepping back. 

SCOTT: You and I have. 

MANAGEMENT REP: Stepping back, 

SCOTT: Yeah. 

MANAGEMENT REP: So I will let you read. 

SCOTT: I'm not going to sign anything. I'll 

BURKE COURT REPORTING, LLC 
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read it but I'm not going to sign it. 

MANAGEMENT REP: Okay. 

SCOTT: I'll take it -- I'll take a copy of it. 

MANAGEMENT REP: It's about being asked -- it's 

about being asked to stop being told that's inappropriate. 

front ·--

SCOTT: Yeah. 

MANAGEMENT REP: You can openly -

SCOTT: Well --

MANAGEMENT REP: -- condemn somebody out in 

SCOTT: No 

MANAGEMENT REP: -- of a group of people. 

SCOTT: I -- I understand. And I agree with 

you. And I acknowledge my mistake. And I Jftade a good 

faith effort to communicate with her aba,(J!)ut you know, 

it's -- in terms of the degree to which I have done that 

in the past, I mean, you've, in annual reviews of me 

before, you've complimented me for not gossiping about 

people. 

You know, you've got Kathy Fox out there who is 

such a poisonous, destructive ailment to the morale of 

this group because of how much she badmouths everybody. 

It just depends on who she's talking to. And if you want 

to talk about code of conduct, you talk about Deb Scott 

and Rosy and Kathy standing outside of patient rooms in 

BURKE COURT REPORTING, LLC 
(973) 692-0660 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 412 of 618



JA-404

~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

~' 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~· 

7 

Fast Track, "F-this, f-that, f-union, f-this, ain't f-ing 

coming in," you know, I'm just going to whip out my my 

iPhone and start recording. And then let's talk about 

code of conduct. Because we're talking about 10 different 

points on your code of conduct. 

MANAGEMENT REP: This is the first time that I'm 

hearing about that occurring outside of Fast Track. 

SCOTT: Okay. And you know -

MANAGEMENT REP: So if I'm --

SCOTT: and the whole --

MANAGEMENT REP: -- hearing that or it's coming 

back, then I need to go back to --

SCOTT: Okay. And let's see the write-up. 

MANAGEMENT REP: -- I'll see Deb and Kathy 

SCOTT: Kathy and Rosy. 

MANAGEMENT REP: -- and ask them about that. 

This was blatant, Scott. No -- about it. 

SCOTT: I -- I understand, but this is 

contextual. You know, it's just like the -- the Medical 

Center came up with this code of conduct and it's -- it's 

not applied to management. You know, the reason they 

finally got rid of that -- that bastard who was in the 

ICU, who was -- who violated every single line on that 

code of conduct. You know, who -- who engaged in sexual 

harassment, who engaged in intimidation 
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MANAGEMENT REP: See, I wouldn't know --

SCOTT: he was a rat 

MANAGEMENT REP: about that with --

SCOTT: But you -- I Have trouble believing that 

you don't know about it. You're a director. You go to 

director's meetings. They talked about that in director's 

meetings. 

MANAGEMENT REP: They talked that he was gone. 

And they talked about allegations. But I didn't 

physically -- I don't know --

SCOTT: You've got ears. 

MANAGEMENT REP: -- what the mix-up 

SCOTT: I mean, they -- and they used that code 

of conduct as a baton to try to beat up --

MANAGEMENT REP: This isn't about Joel (ph). 

SCOTT: Yeah, I -- you know, I -- what did we 

we started off with me saying I -- I agree. I agree with 

what you're saying about not talking about people in front 

of the meeting. Honestly, I thought what I said about 

Gail was benign. So I -- what I think the message you're 

telling me, I'm not supposed to use anybody's name in a 

staff meeting. Pro or con. You just don't want people 

talking about --

MANAGEMENT REP: Not when -- not when you're 

talking openly about people in a derogatory sense --

BURKE COURT REPORTING, LLC 
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SCOTT: Okay. 

MANAGEMENT REP: in front of other people. 

9 

If you have a concern, you have a concern about Gail, you 

have a concern -- if you have a concern about her seeming 

new or whatever, then maybe you don't know that she's down 

here as a cross-trainer. 

SCOTT: No, I know she -

MANAGEMENT REP: That she is 

SCOTT: No, I know who she is and what she's 

doing. And -- and she's recently out of retirement or not 

working in nursing, and it's kind of like working with a 

nursing student. 

You know, we need -- we need to be able to talk 

to each other, not just me talk to you. Like -- I mean, 

that's part of why we want a union. Like, nurses need to 

be able to talk to each other, exactly. That's what I'm 

saying about Deb. 

You know, Deb -- Deb wanted to mix another 

medication with Diltiazem on a critical patient in 14. 

It's not like she hasn't been in the ED for long enough to 

know, you don't mix -- you don't -- she didn't check the 

compatibility. Like, I -- I don't want her touching my 

critical patients. She's not -- she and it's not that 

she's not able. It's not that maybe someday she won't 

know it, which is part of what I talked about in my email 
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to her. But she is not there. And it's not apples for 

apples to have her relieve somebody in that corner. She 

doesn't belong in that corner. And it's not that she's a 

bad nurse. She's got a lot of -- she can do a lot of 

things I can't do. 

MANAGEMENT REP: All right. 

SCOTT: Including start IVs on really young 

kids. And you know, I'm grateful that she does the same 

work. And I'm grateful she does the education work. But 

it's not apples for apples. 

And the other thing I brought up in my email to 

her, so while we're talking about these things, is she 

violates HIPAA on a regular basis. And you know, and I 

I -- I'm not coming to you with that. You know, I mean, 

this is contextual. I'm noL saying that to get her in 

trouble. But she knows everybody and their brother and 

their cousin and their sister and their neighbor, and she 

will regularly step out of her own group 

I mean, and the example I gave to her in the 

email I wrote her, was that I was in a room with a patient 

who came by ambulance who was unstable, I'm still triaging 

him, trying to get a line. Christiane (ph) is there at 

the bedside as soon as he came in, and she walks in and 

said, the family~ come and get her. She saw someone 

she knew, she walked in, it was a purely social thing. 
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Hey, how are you? What are you doing here? Literally 

talking like that while we're triaging the person. 

MANAGEMENT REP: I would have excused her. 

SCOTT: Who ended up dying 24 hours later. 

MANAGEMENT REP: I would have excused her 

immediately. 

SCOTT: And then she came back to me and said, 

oh that patient you took care of yesterday, he ended up 

dying. Who the fuck are you? 

11 

MANAGEMENT REP: I mean, I would have -- that's 

inappropriate. If that's the way it happened --

SCOTT: It's more than inappropriate. 

MANAGEMENT REP: then I would have been like, 

you know what, excuse me, but 

SCO'l''l': It's --

MANAGEMENT REP: -- you need to leave. 

SCOTT: I'll go okay, I'll go make a copy of 

this. I'm not going to sign it. 

MANAGEMENT REP: You can take one right here. 

SCOTT: Okay. Just make a copy of it. It's 

contextual. I don't need that piece of propaganda. I 

mean, you 

MANAGEMENT REP: (Indiscernible) . 

SCOTT: Management invented that so they can -

MANAGEMENT REP: Nurse Practice invented that. 
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SCOTT: Yeah, well --

MANAGEMENT REP: That's Nurse Practice. That's 

not management. 

SCOTT: You say -- if you say so. I have yet to 

see that applied to a single nurse manager in this 

hospital. The day I see that, I'm going to fall out of my 

chair. 

Thanks for that. We're done? 

MANAGEMENT REP: (No response.) 

SCOTT: We're done? 

MANAGEMENT REP: (No response.) 

SCOTT: Okay. 

(Whereupon, the above audio was concluded.) 
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CERTIFICATION 

I, Mary E. Dring, the assigned transcriber, do hereby 

certify that the foregoing transcript of proceedings on 

CMC Verbal Warning 10 5 15, Track 01, is prepared in full 

compliance with the current Transcript Format for Judicial 

Proceedings and is a true and accurate non-compressed 

transcript of the proceedings as recorded. 

NJ AOC AD/T 582 

;' 

Signature/Date 

Burke Court Reporting, LLC 
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Pedersen, Alan 

Fram; 
Sent: 
To: 
Subject: 

MATHEWS, Amy 
Wednesday, September 30, 2015 5:36 PM 
Pedersen, Alan 
Scott 

Is there anything more than the code of conduct that we can use with Scott's incident? Does it only get a written verbal 
for his actions? 

Amy 

.,,. Gess- v ~-.... ,. •• 
!xh. No:-Reeelvtd-Rejeoted
Case Nr,,. 0 3 ~-C..1\;'' /.;!5(.. 3 75" 
.., ___ Na CA Y {.,I,,. 4 h1 'ft_Q )' t.Al.. 
'I.HIIRI me: · 
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@uN~ 
Cayuga Medical Center --~ 
Case03-CA-156375 h \ 

I, Florence 0. Ogundel~ bci::::::::a~~~:: ::::::bte as follows: ~ 
I have been given assurances by an agent of the National Labor Relations Board (NLRB) 
that this Confidential Witness Affidavit will be considered a confidential law enforcement 
record by the NLRB and will not be disclosed unless it becomes necessary to produce this 
Confidential Witness Affidavit in connection with a formal proceeding. 

I reside at 156 Beartown Road, Painted Post, NY 14870. 

My home telephone number (including area code) is 607-937-4448. 

My cell phone number (including area code) is 607-329-1874. 

My e-mail address is fogundele@cayugamed.org. 

I am employed by Cayuga Medical Center, 

located at 101 Dates Drive, Ithaca, NY 14850. 

l. I have been working at Cayuga Medical Center since about April 19, 2010. I am the 

house supervisor. It is my business to know what is going on in the whole organization. I 

help place patients in beds and determine where patients should be placed. I also help the 

charge nurses with staffing. I have no one who directly reports to me. I am a supervisor. I 

tell staff what to do, I send staff home for low census, and I could also send staff home 

for misbehavior though I've never done that. 

2. In the ICU there are supposed to be six nurses. There are supposed to be two patients per 

nurse for ICU critical care. If the ICU has taken non-critical patients on an overflow basis 

then the ratio can be three to one. If there are more than three or four overflows we get 

Privacy Act Statement 
The NLRB is asking you for the information on this form on the authority of the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. 
The principal use of the information is to assist the NLRB in processing representation and/or unfair labor practice cases and related proceedings 
or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). Additional 
information about these uses is available at the NLRB website, www.nlrb.gov. Providing this information to the NLRB is voluntary. However, if 
you do not provide the information, the NLRB may refuse to continue processing an unfair labor practice or representation case, or may issue you 
a subpoena and seek enforct.ment of the subpoena in foderal court 

- l - Initials fo 
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nurses from another floor to take care of the overflow patients. Only an ICU nurse can 

take care of a critical care patient. Sometimes we have people that have ICU experience 

to cover and we try to have people train in ICU. If we cannot get enough nurses that are 

qualified then we ship them to a different facility like Strong Memorial Hospital 

(Rochester), a~ital in Pennsylvania, or Upstate Medical (Syracuse). -------------- ------3. Team leaders are responsible for ensuring that there are enough nurses in the department~ 

When patient needs require more staff than scheduled, the team leader is supposed to 

make calls to see if there are nurses who are willing to come in. Most of the time the team 

leaders are not assigned their own patients, they need to be available to respond to paged 

critical calls. If they are responsible for patients, they have fewer patients than a non-team 

leader nurse. The team leaders have a list of every staff member's phone number. The 

team leader calls and determines who can come in to help. This happens about once a 

week because a lot of times the ratio of nurse to patient needs to be one to one. Last year 

was a very busy year and we were frequently full. There are times that the team leader 

has exhausted the list and cannot get enough nurses. The team leader then calls me and I 

call internal people to try to float into the department. We will also talk to the hospitalist 

to see if a patient can be downgraded out of the ICU to a lower level of care. If not, then 

the director will come and be part of the staff, but that rarely happens. If the patient 

cannot be downgraded and we do not have enough nurses to provide care, then patients 

are transferred to a different facility. This happens once or twice a month. 

---------------------------------

* J 
4. On about June 2015 after the 2pm bed meeting Anne Marshall called me and told me that 

we would not able take more patients into the ICU because there were not enough nurses. 

The ICU was short staffed because someone had called in sick. The bed meeting is when 

-2- Initials: f D -~------
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we determine how many patients are in the house, who is on call, and who can come in. 

After I received Anne's call I went to talk to Joel Brown (former interim director of the 

ICU) about what we should do. Joel, Anne, and I went to the board to see what we can 

do. The board lists all the nurses that are going to be working for the 24 hours. Joel asked 

Anne if she had called anybody. Anne said yes, I've called everybody and nobody is 

coming in. He asked whether she had called this person or that person and she said yes. 

He went into his office and called one person. That first person he called was willing to 

come in. Joel then came back out of his office and asks her who she called so he would 

not call them twice. Anne then said that she didn't call anybody. She did not give any 

reason why she did not call anyone. Joel went back to his office and started calling 

people. Then I left. Joel got enough staff to cover the shift. 

5. Linda Crumb called me and asked me to meet her in the ICU conference room. This was 

~~'-fA 
about ten minutes,,.-. the conversation with Joel, Anne, and I at the board about the 

understaffed shift. At this meeting was me, Linda Crumb, Joel Brown, and Anne 

Marshall. Linda told Anne that she was not doing her job as a team leader and would be 

suspended for the weekend. Anne argued that it was not her job to make sure that they 

have staff. Linda said that was her job as the team leader. Linda asked why she had lied 

about making calls. Anne defended herself by saying that was not her job to make the 

calls. She did not ask who said that she had lied. If she had asked I would have said that I 

was the one who told them that she had lied. In this meeting Anne acknowledged that she 

never made the calls. The meeting ended after Linda said Anne was suspended. 

6. Typically team leaders do not get in trouble for failing to find enough nurses to cover the 

shift because it is not their fault. All we ask is that they try to find nurses to come in. 

- 3 - Initials: _.f~_O _____ _ 
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They are asked to exhaust the entire list before I am called. When the team leader is busy 

the director of the ICU makes calls to try to bring in nurses. Sometimes the nurses will 

come in if they receive a call from the director rather than the team leader. In this case, 

however, Anne admitted to not having made the calls at all after saying that she had, 

which is why she got in trouble. 

7. I did not attend Anne's meeting a 

8. Employees post flyers for personal t ·ngs on the bulletin board on the ground floor near 

the cafeteria. I have never seen flyers · break rooms or on other bulletin boards. Even 

though I am salaried I still have to clock . I have not seen personal flyers posted by the 

time clocks; only hospital flyers. 

9. I have nothing further to add at this time. 

I am being provided a copy of this Confidential Witness Affidavit for my review. I 
understand that this affidavit is a confidential law enforcement record and should not be 
shown to any person other than my attorney or other person representing me in this 
proceeding. 

I have read this Confidential Witness Affidavit consisting of 4 pages, including this page, I 
fully understand it, and I state under penalty of perjury that it is true and correct. 
However, if after reviewing this affidavit again, I remember anything else that is important 
or I wish to make any changes, I will immediately notify the Board agent. 

Date: September 8, 2015 Signature: f [ ~~1 lQ_ ~~ 
FlorenceOgundee 

Signed and sworn to before me on _ 9/8/15 at 

Ithaca, NY 

-!Jf,SfiICA L. NOTO 

~:::.J~::,.r Relations Board 
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Pede!"sen, Alan 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Pedersen, Alan 
Thursday, May 07, 2015 4:13 PM 
A LEADERSHIP TEAM 
Employee Letter 05072015 5 
Stubbed Attachments.htm 

We have prepared the attached letter that we'll plan to have you hand deliver to your RN staff tomorrow. and 
wanted you to have a preview copy. At this juncture we do not want to do an email distribution and will 
therefore have hard copies for you to pick up and distribute at our Directors Huddle tomorrow morning. I want 
to thank each of you for all of your efforts in helping to communicate with your staff, your efforts really make a 
difference As always, we're here to help and provide support. See you tomorrow at 10. Alan 

.,, {>, 
·""'} .. I 
\ ' 
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To: Cayuga Medical Center RN's 

From: Alan Pedersen, Vice President Human Resources 

Re: Union Activity 

Date: May 7, 2015 

We wanted to take the opportunity to reach out to you to inform you that there is an active 

campaign underway to establish a union for Registered Nurses at Cayuga Medical Center. 

As a CMC Registered Nurse, it is very important that you know the facts. 

• You may be approached by one or more employees that are in favor of establishing a 

union at Cayuga Medical Center. While we believe that the best way to address issues is 

through open dialogue, there are others that are in favor of 3rd party representation. 

• You will at some point be asked or more likely pressured to sign a union authorization 

card. You should understand that signed authorization card is used by the union to 

determine support. It is a legal document and written endorsement that you want the 

union to represent you. 

• Your signature does not mean you are only signing the card to get more information. 

The union only wants your signed card to petition for an election. Once you sign a card 

it is highly unlikely that you will be able to get it back if you change your mind 

• You have rights as employee. You cannot be forced to sign a card. You have the right to 

say no and tell them you are not interested. You have the right to ask them to leave you 

alone and not bother you. 

• If you feel you are being harassed or intimidated feel free to contact your supervisor, 

director or security. 

• There have been many incorrect claims being made. If someone is telling you 

information that does not seem true, or does not seem consistent with what you know 

about CMC, please take the time to ask us. 

• We promise to tell you the truth. 
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Pedersen, Alan 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Pedersen, Alan 
Wednesday, May 06, 2015 7:04 AM 
"LEADERSHIP TEAM 
Talking Points for May 5.docx 
Talking Points for May 5.docx 

Attached for your information are the talking points we discussed yesterday. Please be sure to communicate 
these specifically with your RN staff. If you have any questions, please let me or your VP know. Thanks, Alan 
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Talking Points 

• There is an active campaign underway by some individuals looking to establish a union for 

nurses at CMC 

• We want you to have the facts. 

• You may be approached by one or more employees that are in favor of organizing 

• You will at some point be asked to sign an authorization card 

o It is important to understand all of the facts. 

o An signed authorization card is used by the union to determine support. It is a legal 

document and written endorsement that you want the union to represent you 

o The union will use your signed card to petition for an election 

o Do not sign the card unless you are willing to relinquish your rights as an employee and 

have a union represent you, 

o Once you sign a card it is highly unlikely that you will be able to get it back if you change 

your mind 

o You are not obligated to sign a card, have the right to say no and also have the right to 

tell them you are not interested 

• You can-not be solicited while you are on duty and on your unit. Contact can be made only 

during breaks and meal periods. 

• You have the right to ask the organizer to leave. 

• If you have any questions please ask me. 

Clarifying incorrect organizer statements 

1. It has been reported that GN's are being hired at hourly rates that are above those of current 

RN's - this is false. 

2. It is being reported that SLT received a bonus for 2014 when no one else did. This is false - no 

one in the organization received a bonus for our 2014 performance. 
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Interview with staff about the incident with Joel Brown and Anne Marshall 

Robert Stires: Telephone call: did not see anything directly or overhear anything 

Robert asked me to hold so he could speak on a phone where he would not be overheard by other staff 

Anne told Robert that she went to Joel to ask for help and Joel was in his doorway leaving but went back 

to get something. Robert felt Anne was upset because of the incident report that Joel entered. 

Joe Bissah {traveler} 

Did not see or hear any interaction between Joel and Anne. 

Loren Lamb: 

She did not hear or see any interaction between Joel and Anne 

She did hear from Anne that Joel entered an incident because he was in his personal space Loren 

suggested that Anne go back and ask Joel if they could talk about the incident. Anne went back to talk 

with Joel .Anne reported back to Loren that it wasn't any help because Joel asked her to leave and if she 

didn't he was going to claim harassment. 

Anita Tourville-Knapp: 

She did not hear or see interaction between Joel and Anne. 

Joan Tregaskis: 

I think I heard something about the schedule but nothing negative 

Amy Linton: 

I did not hear or see any interaction between Joel and Anne 

Julia Munteanu: 

I did not hear or see any interaction between Joel and Anne 

Michelle Pabis: 

I did not hear or see any interaction between Joel and Anne 

Dr.Pete Hannon: 
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From his office next to Joel's office he heard Anne say can we talk about this and Joel's response was 

stop harassing me. He could not hear anything else and the conversation was brief. 

Cynthia Sullivan: 

Reviewed her rewritten statement. 

Joel Brown: 

Reviewed the incident report and had nothing to add. 

Anne Marshall: 

On Friday July 3rd they were short staffed . With no ward clerk and 8 pages of Admission orders.A patient 

needed to leave the unit for testing. Robert had asked Joel for help and Joel told him to ask his Charge 

Nurse. Anne approached Joel and asked him when he could help or help with problem solving finding 

additional help. They were standing in the back hall Joel was next to Shawn's office and she was 

standing in the doorway to the kitchen. Joel made a phone call from a phone on the back desk to the 

House Supervisor{Cindy Brown} and she said she would send a ward clerk to help with the orders.Joel 

told Anne that she did need to stand next to him, She replied that she did need to stand there because 

she needed to know the plan because she was going to be off the floor.Patient went for HIDA scan but 

they could not complete so the patient returned to the unit planning on completing the scan later.Anne 

went to Joel's doorway and he said he could absolutely not help. Anne called the AOC {Tony Votaw} and 

asked him to come to the unit.Joel was talking with Tony at Cafe express as witnessed by Robert. Anne 

reported to Tony that Joel did not help even though he was asked twice. Joel did not secure staffing and 

they are not working as a team. 
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TI-HS FILE IS A CONFIDENTIAL QUALITY ASSURANCE DOCUMENT 

File ID: 34479 
Entry Date: 07/03/2015 

Person Information 
last Name: BROWN 
First Name: -JOEL 
Title: Mr. 
Sex: M 
Street;!: 36 Cinema Road 
Street2: #221 
City: Ithaca 
State: NY 
ZIP: 14850 
Phone: 575-418-9491 
Number of Years in Job at Time of Incident: 
Job Classification at time of Incident: Nurse 
Employee Department: Intensive Care Unit 
Employment Status: Contract 

General Inc.ident Information 

0 

Classification of Person Affected: EMPLOYEE 
General Incident Type: SAFETY/SECURITT/CONDUCT 
Injury Incurred: No/Unknown 
Equipment Involved/Malfunction: No/Unknown 

Incident Details 
Incident Date: 07/03/2015 
Incident Time: 11:40 
Day of Week: Friday 
Site: Main Campus 
Department: Intensive Care Unit 
Specific Location: hallway 
Other Service(s)/Dept(s) Involved: 

ffeJJe --
t~~kr SJLJ~ 
7kJ l<J~ ~ . &~1-~s 
~ n M .f ~ r/i 
fr -lo t:ufrnr ~w~r, 
~ AV-~ egl vtH'f-vr 

· Ff. rlfln :$(~~ 

~'fu,~·½· 
f~G/e+n~j-~ 
_ju f111el. ltdf · 

• I 

6~~ Sil~ 
~ - 4n r £/,v w~/ 

1,,. /.., ' L J. ._ { 
• other employee 7 A....-1 ~ 
Entered Date: 07/03/2015 ~ I/<;;; - fl#~ 
Entered Time: 13:51 W 

Reported By (Click "Add" to add your name if you wish to receive feedback from the directoVo~e involved department) 
• Name (First and Last Name): Brown, Norman J. 
Feedback Requested?: · 
Phone/CMC Email: 
Date: 07/03/2015 
Time: 13:51 

~ ~ ~ io 
sf?u,-J-~ 

~ Name (First and Last Name): Brown, Norman J. ", ~ ~ ~ a,,/ &Ar\ .b le 
Feedback Requested?: Yes- I would like Feedback T · . 
Phone/CMC Email: 4491/njbrown@cayugamed.org - .J..... 

s,::,::::em,, !:11-u)d,, p/0 
Specific Incident Type: disruptive _behavior by a healthcare professional 
Contributing Factors: LL._ ', ,. ) ])-/1-&~ 
• action by employee/affiliate vi r ,r- --y rrl .. 
Immediate Actions Taken: ' /'h1 I .)..I r ~ ..... ".:)._;D 
• other 1 '"' • ..,_. / 

Reported Incident Severity: Severity Level 1-No Harm/Damage /)_ ~J - ,,,,-
Any Contributing Factors related to Alarm.s (i.e. Alarm fatigue)?: No ~ ri.-. ., --J ~ 
Brief Factual Description: _ f~ 

I was asked by Ms Anne Marshall to get a ward clerk to assist her. At this point I took two steps back and picked up the phone to call the c(_ 
house supervisor. While it was ringing Ms. Marshall had entered my personal space. I looked at her and told her "you do not have to stand 
there" Her response was "I can stand where I want" I then turned my back to her and secured a UC from the house supervisor: I hung up 
tfie phone and advised Ms. Marshall, who was still in my personal space that a clerk was on their way. She said "where from?" I replied I 

c~1/-<AL ~ 
http://cmc-rlsolutions/rmproweb/RiskWeb3.DLL/Plugln/HTMLEditor?ElementNarne~M/20l5 ,pf--, 

@S 
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am unsure and I walked away the opposite direction. Forgetting my paperwork, returned to my office and saw that I. still had th~ schedule 
book in my office. I took it and on my way out Ms. Marshall was standing at the nurses station with her cell phone in hand. I handed her · 
the schedule book and turned away, Ms. Marshall stated aloud: "did you fix it?" I stated "I did what I could" She said "like what" I said 
that "I have Joseph (our Traveler) picking up some of the shifts and I emailed critical needs out to everyone" 
She stated aloud "like that's going to help" I then left the unit. · 

Notific·a .. tlon DetJ u 
Followup List 

• Note to tile by Votaw, Polly to Alan Pedersen on Monday, July 06, 2015 at 08:14 

FEEDBACK GIVEN?: Not applicable 
Description: 
Per Alan's request. 

P. Votaw 

If you require assistance with this application, call the Risk Manager at x4326 y 
~' fhl fl fll> fl - !»PS.~ 
~~/ 

CIA-Iv~~(' 

5? 0 - .S-9lf- 072..3 

lb1n ·~ -ft> hi,r-~o/ 
11-&4 nof Mt· 
~A~ Mc~ 
.~fo ~ _. 

~ ~ w>M Tbm.r/ 
(! f mrne, c1-fv r 

~6,J-u.J(J,:;J Q ?-Y),1111_ e, 

ft,,r, ~ Tc>/tt ~ 
- Ann L4 p i'e--ic) ,-r, 

r
~~af+ 
11ot 4nri, 

~'cf· nn- -Ad/ ~ 
~ ~X2... 

:Jn' J 11d-~(l_.v.JLe_. 

-~~~-
tut ~~h>yµ-~ 
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http://cmc-rlsolutions/rmproweb/RiskWeb3.DLL/Plugln/HTMLEditor?ElementNarne=Sum. 7/6/2015 
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VIDEO FROM CAFETERIA 

CAYUGA MEDICAL CENTER 

03-CA-156375 

VIDEO RECORDING 

Transcribed for the 

National Labor Relations Board 

Transcript 1 of 1 

By: Mary E. Dring 

Burke Court Reporting, LLC 

1 
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22 

TRANSCRIPTION OF VIDEO PROVIDED 

EMPLOYER REP: Excuse me, are you employed by 

Cayuga Medical Center? 

FEMALE NURSE: Yes. 

EMPLOYER REP: Okay. 

FEMALE NURSE: I'm a nurse. 

EMPLOYER REP: And so the situation is you're 

not allowed to set up a fixed presence in the cafeteria. 

You can, if you want to talk and solicit and have 

conversations with people, you can do that. You are not 

allowed to do this. And I've just checked with legal. 

You are not 

SCOTT: No, we 

EMPLOYER REP: Scott 

SCOTT: -- we check with 

EMPLOYER REP: Well 

SCOTT: -- our lawyer, and we checked with our 

union representatives. Our understanding is this is 

EMPLOYER REP: Scott --

SCOTT: -- a federally protected activity. 

EMPLOYER REP: Scott, you can -- you can walk 

through and you can talk with people, if you want to do 

23 that. You cannot set up a designated presence in this 

24 

25 

area. 

SCOTT: Okay. Well, let us talk to our people. 

BURKE COURT REPORTING, LLC 
(973) 692-0660 

2 
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EMPLOYER REP: So I'll have security come and 

take this away then. 

SCOTT: You can have them come and talk to us. 

EMPLOYER REP: I can have them come and you --

you can remove it. 

SCOTT: Okay. Well, we're --

FEMALE NURSE: They certainly can't take our 

possessions. 

EMPLOYER REP: You cannot set up a fixed set in 

this cafeteria, Scott. 

3 

SCOTT: I -- that sounds like a clarification of 

law that maybe we need to --

EMPLOYER REP: Okay. 

SCOTT: -- address. But 

EMPLOYER REP: I know --

SCOTT: -- my understanding is that this is 

EMPLOYER REP: You don't have the authority to 

set up a fixed solicitation within the cafeteria or fixed 

distribution. 

SCOTT: I -- I hear what you're saying. That's 

not my understanding of the law. 

EMPLOYER REP: Okay. 

(Video concluded.) 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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CERTIFICATION 

I, Mary E. Dring, the assigned transcriber, do hereby 

certify that the foregoing transcript of proceedings on 

Unnamed Video from Cafeteria, Track 01, is prepared in 

full compliance with the current Transcript Format for 

Judicial Proceedings and is a true and accurate non

compressed transcript of the proceedings as recorded. 

'\ 

_ .. ,,..::> 
Signature/Date~ 

Burke Court Reporting, LLC 

NJ AOC AD/T 582 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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Pedersen. Alan 

From: Brown, Norman J. 
Sent: 
To: 

Tuesday, May 19, 2015 12:33 PM 
Pedersen, Alan 

Subject: Postings 

I have removed postings from the restrooms, a staff member complained that they were offensive, so I removed. It was 
amongst our inservice material. 

Thank you for allowing me to serve, 

N. Joel Brown 
Director of ICU/Respiratory Therapy, Interim 
Cayuga Medical Center 
Office: 607-274-4491 
Cell: 575-418·9491 
njbrown@cayugamed.org 

"This we do, So Others May Live." USAF Pararescue Credo 

l 
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Pedersen, Alan 

From: 
Sent: 
To: 

Brown, Norman J. 
Friday, June 19, 2015 10:30 PM 
Pedersen, Alan 

Subject: Re: paper 

Seems that Ms Marshall really ramps up when I am away. I apologize for her behavior 

Sent from my iPhone 

On Jun 19, 2015, at 11 :13 AM, Pedersen, Alan <APedersenfa).CAYUGAMED.org> wrote: 

Thanks. 

Alan E. Pedersen 
Vice President Human Resources 
Cayuga Medical Center at Ithaca 
101 Oates Drive 
Ithaca, NY 14850 
(607) 274-4321 

<imageOOl.png> 

From: Brown, Norman J. 
Sent: Friday, June 19, 2015 2:11 PM 
To: Pedersen, Alan 
Subject: Fwd: paper 

FYI 

Sent from my iPhone 

Begin forwarded message: 

From: "Sullivan, Cynthia" <CSullivanc@.CAYUGAMED.org> 
Date: June 19, 2015 at 11:09:57 AM PDT 
To: "Crumb, Linda" <LCrumb1uCAYUGAMED.org>, "Brown, Norman J." 
<njbrowntii:'.CA YUGAMED.org> 
Subject: FW: paper 

Must be I threw out enough of hers because now she1s using hospital paper & 
green paper is in our copier right now. 

-----Original Message-----
From: Cynthia Sullivan [mailto:csullivan.msn(@.gmail.com] 
Sent: Friday, June 19, 2015 2:05 PM 
To: Sullivan, Cynthia 
Subject: 

l 
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Pedersen, Alan 

From: 
Sent: 
To: 

Brown, Norman J. 
Friday, June 19, 201S 1:32 PM 
Pedersen, Alan 

Subject: Fwd: union propaganda 

Just FYI 

Sent from my iPhone 

Begin forwarded message: 

From: "Sullivan, Cynthia" <CSullivan@CAVUGAMED.org> 
Date: June 19, 2015 at 10:31:10 AM PDT 
To: "Brown, Norman J." <njbrown@CAVUGAMED.org>. "Crumb, Linda" <LCrumb@CAYUGAMED.org> 
Subject: union propaganda 

It's really annoying that Anne has to spend her time hanging up union postings instead of doing her job 
as the charge RN. 
She now has taped it to the bathroom mirror, & the back of the bathroom door. 
As fast as they are thrown away off the breakroom table she puts out new ones. 

C!:jV\.Cl1Lll Sull(v&1111. MSN, CRl.../1, CCR..N, VA-'8>C 
P!CC.. C.ooroli.lA./.ltOY IC,CI,{ (Goy-) 2.r-4-44GG 
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Pedersen, Alan 

From: Brown, Norman J. 
Sent: 
To: 
Subject: 

Monday, June 01, 2015 8:27 AM 
Pedersen, Alan; A LEADERSHIP TEAM 
RE: Follow Up 

I came in Saturday to do staffing calls and removed a ton of Union material from the restroom again. I did have 2 of our 
team ask why I was allowing the propaganda to be placed and not enforced that it is not placed. It seems to be making 
them more angry the more they post. The division amongst the team is almost palpable. I also had multiple team 
members that came to voice support for the unit and leadership. 

Thank you for allowing me to serve, 

N. Joel Brown 
Director of ICU/Respiratory Therapy, Interim 
Office: 607-274-4491 
Cell: 575-418-9491 
njbrown@cayugamed.org 

'7his we do, So Others May Live." USAF Pararescue Credo 

From: Pedersen, Alan 
Sent: Monday, June 01, 2015 8:24 AM 
To:ALEADERSHIPTEAM 
Subject: Follow Up 

I hope everyone was able to get our response letters distributed to your RN's. As you know it's important that 
we continue to communicate on a timely basis. If you have received any feedback please let me 
know. Thanks, Alan 

Alan E. Pedersen 
Vice President Human Resources 
Cayuga Medical Center at Ithaca 
101 Dates Drive 
Ithaca, NV 14850 
{607) 274•4321 

. Cayuga 
MEDICAL CENTER 

1 
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Pedersen, Alan 

From: Brown, Norman J. 
Sent: 
To: 

Tuesday, June 02, 2015 12:26 PM 
Pedersen, Alan 

Cc: Nohelty, Susan 
Subject: RE: Anne 

Asking people to not follow my leadership regarding evaluation, scheduling and telling them that "we are trying to get 
him fired". 
While on shift and in a leadership position she continues to post, call and have conversations about unionization. She is 
also rude to those that are loyal to CMC and to any leadership that she come in contact with( i.e. Cindy Williams, Cynthia 
Sullivan, and Ms Barr.) ,··"· · 

Thank you for allowing me to serve, 

N. Joel Brown RN CLNC CFNE 
Director of ICU/Respiratory Therapy, Interim 
Office: 607-274-4491 
Cell: 575-418-9491 
nibrown@cayugamed.org 

"This we do, So Others May Live." USAF Pararescue Credo 

From: Pedersen, Alan 
Sent: Tuesday, June 02, 2015 11:38 AM 
To: Brown, Norman J. 
Cc: Nohelty, Susan 
Subject: Anne 

Joel, could you give some of the specifics regarding Anne that I can share with Ray. Thanks, Alan 

Alan E. Pedersen 
Vice President Human Resources 
Cayuga Medical Center at Ithaca 
101 Dates Drive 
Ithaca, NY 148S0 
(607) 274-4321 

·Cayuga 
MEDICAL CENTER 

1 
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Thank you for allowing me to serve, 

N. Joel Brown RN CLNC CFNE 
Director of ICU/Respiratory Therapy, Interim 
Office: 607·274-4491 
Cell: 575•418~9491 
nibrown@cayugamed.org · 

"This we do, So Others May Live. 11 USAF Pararescue Credo 

From: Brown, Norman J. 
Sent: Friday, July 03, 2015 11:55 AM 
To: "'ICCU; "'House Supervisors 
Cc: Crumb, Linda; Nohelty, Susan; Underwood, Kansas A; Fuller, Sandra; MATHEWS, Amy; Miller, Bernice; Maccheyne 
(Koski), Terri 
Subject: Staffing Needs. 

Looking forward; here are our critical needs(RN} if our census stays at it has in the past few days. At least one Voluntary 
on call for days with areas that are BLACK would be appreciated. 

Day/Date Skill 
Sat 07 /04/15 TL/CHG 

RN 
Aide 

Sun 07 /05/15 TL/CHG 
RN 

Mon 07 /06/15 TL/CHG 
RN 
UC 

Tue 07 /07 /15 TL/ 
RN 
Aide 
UC 

Wed 07 /08/15 TL/CHG 
UC 

Thu 07 /09/15 TL/CHG 
RN 
UC 

Fri 07 /10/15 TL/CH 
RN 

Sat 07 /11/15 TL/CHG 
RN 

Thank you for allowing me to serve, 

N. Joel Brown RN CLNC CFNE 
Director of ICU/Respiratory Therapy, Interim 

1 
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Fr·~m: '' ruo't,m, . Norm;., nJ. •· <,r!JtJfr;iwn@CAY!J:GAf\il!.:D ,org< maHt.:.i :nJrirovm@q1,v WGAM to .a r~> 
To;·"Pt!otfse:•, A.lan1'. <i\Pcderir:-11@f'A1rU6AMEOA:ir~1nallto:AP~!.!er~n@lCA¥HGAMEU.ort~>> 
s1r!:1Jtd: ·nmtlfoc 

1141-Contll-tted by• House Supeiviiar ciridy Brn'fll'I reg&rdlng Tt'!am ·i.ea.dcr Mn· Man;.ha 11 ·.camns 11itatiagtha1s.;..e 
(f0"1d btk~ •.rlll. new p~tienb. due tu pilticnts tl)~t "l\'lii§ht :need ICU plac~tot'ntTromJh~ (.Jth ~b after JJOO .. I stated!() 
r!OOse 5Upf.'Nlsor Ciridy.·•Brown tn-arthe Ac1;lty.of the.·p!ttenbwht1J ·I J~.ft~t.1130.•wii..row exc~pt for one~eritcdjf!atietr!: 
and.that II:,~ i!was le.iVi!'\8 t~ fati[j::y to go fo an offs:lfu mt:etfn~ '.:'ea mteaderi:,rm Ma~n.;)11 •was hea tUrui btit ro th~ 
parKlngaraa, 

At 1-'!t)? I WtfS C:Q!itiJGH:d vfo teNt by r!ClUSi supervltor ClrnJy Fj(~\VJ' th11tT!(<iiiT'1 Leadtr Anr,Ml1rshr.1II thirt OJrly. 3 HNS 
~ere tirrt.bfoti{n.h'liandnd r::harM. l a$k~d.Tfto~1m· LeadcrAnffMar.~haJLhad·niad;t;ei,IlsJtrSilflj'Jlcnieh!st~ffiry~. House 
Sut,Cirli".itorCil'tdy Bt'Ol.'o'f\ S<'!ld ihe Wi'i-!. (;fH'~l.~te ta th<! unit fo fon~w up. . . . . . . . . . . . 

At14n. Hotise ~p(!ryisor ~itldV ijtQv,m adVised via tcxtlhatTe~rotea~iP.f P.1in~. rwtarsl131J Stilted ttratrio (}ti!:! lS 
i;arn~ns!n and I have- been aware of this for a· week. 

At apptox.14351 was t.illedau1of o1.1rmtfll!at meeting byJohnTu-Mer. Adn1in on Cati. I wasJoi~d outside byA;VP 
lfnda Crumb; S;n1drn rull('ir0iredo:tof O,thlab~ · •Rouim Supervisortim:ly .SrCJWJ"I w:ii,ontl)e phone which Mr. Turner had 
Oil sr,etker, team ltl!ader.Aorie Matshijll WliS askl!'l8,l)ermlss,ton to not take ~~t11$.ir'l theltcu and transfenhem 01)1; Of·. 
tb,e h9s:pft1I secondary ro "Ver-{ Cnti~l ~ittlentsf" f a.,;btd House Supenilsor On<fy Brown to relay ti:I the·group the . 
i,atient tapcirt on the p.ttie!!'Ft::.Ct.itrerlf lttiil the ICC::Uso.·1:hatw~. too:ld·· assesitti~ ·:sJtujtibn.· ·. team.• Lc,~dC"r- Atn1,.M~rsb~!I 
statedt~al sh:e hpel:8 ¢rltkal patt?.rtts .• Afttrr hciirirtgth~ sltu&tkm and patient r~purt; t ·us the Or rector of the ur,.itatlviseo• 
th;:HQlJseSupel"(!tslirclnd:o/~r6W11tojnjtruct'ream .. teaderAh11.·.Marsh~fffo,;5~,gr'(~r)JtN··•3:•·~atlenti;~1,dthat;.~·6u1dbi 
thtttattltWeWUl l.lSE!, 'l'er.1m. LeaderArin·.MitrshallWa!;··hearcfln.the b!"tk~ruurid byMf,'l)!X~ir, Mt.trumb1,atulM~, 

Fprn!!j' .~. ~ary,.~rytlr :r;fuslNf ll'J iJ~Si!lJ) ~ ~~fS~ 3 p;tlenU by .~lttirYP, th~t}~Uf:f(ij;ff~~?i~~t\do~·aifil~~ .. •· .. . . .·. . • 
j~itit.tiij:r}t{imii?'· Alth~ttirneAVP. ~tlid~ Crun-lb $l~ted tltat·M~Dl8artctlow'a:shtthc.£'.O ~m:A W¢Uldeorne:·Ulfit 
ChArg1attSOO ari:d rn:aki'! thi1: i1SS1grinients sin~ ·TP.amLeadef Ann Miirshait V!lt.n.ild be lf:a~ng at thattlme. 
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At approx. 1500 Ms. DiBartolo came in and received report from House Supervisor Cindy Brown on the unit. It was 
discovered that in fact that one patient had orders to down grade to a med surg floor that was written at 1330 and 
another that was to be transferred to med surg or discharged home. 

1707 Email received from House Supervisor Cindy Brown: 

o The ICU started with 8 patients. 1 patient was discharged. They received a Stemi from the ED. 

I received a call that rm 5 could transfer to medical. As I was getting that bed arranged I received a call from cath lab that 
the 1st outpt was getting intervention. I then called Anne to get a bed for cath patient she informed me that she needed 
the medical patient out before cath patient could come and that they would not take anymore after that as they go to 4 
nurses at 3. I got her the medical bed and received a bed for the cath lab patient. 

I then called John Turner AOC to see what the plan would be for more admissions. I was told to deal with the immediate 
and we would face the rest as it comes. John said to call him ifwe get another patient. The cath lab called for a bed for 
the 2nd outpt that was receiving intervention. Ann said she could not take it and by the way there are only 3 nurses on 
tomorrow and no charge. I asked her if she had made calls she replied no one is coming Joel has been aware of this for a 
week and a half. Jess the cath lab manager was present along with Cynthia Sullivan witnessing this conversation. I again 
said did you make calls she said all calls had been made and emails sent no one is coming. Sharon Newton then came by 
and said Joel can do charge tomorrow and Ann said he will have to. Ann again is condescending and unprofessional. I 
then again called John Turner who in turn got other administration present and talked on speaker phone. Cynthia 
Sullivan witnessed the entire conversation. I asked Ann for the charge book to tell Joel about the patients that are in ICU. 
She said I can tell you about them I relayed the info to the administrative group. Joel said that it sounded as if 1 RN could 
take a third patient and to tell Ann to assign them. Ann replied she will not assign anyone 3 patients it's not safe and if 
Joel wanted someone to have 3 he better come in and assign them because she wasn't. It was then discussed that Deb 
Dibartola was present in ED and ask her to come up to ICU and do charge. Deb agreed but needed to finish documenting 
there so I came up to take charge report. Right after I received report I called Lori Davis about rm 3 to be told that she 
was waiting on Dr Stefek that the patient would either go home or to Tele. I then called Dr Delima to ask about rm 4 she 
informed me she had written a transfer order at 1;30 to transfer to medical. So out of 8 patients that are not safe to 
have more than 2 patients per nurse 2 of them didn't even belong there. I am also concerned that Ann is so critical of 
the staffing but is able to go outside off the property to smoke on 4 occasions that I witnessed today. 

§ 1706 received an email from Cath Lab Manager Jessica Miller 

"Joel, 

My staff and I had a really unfortunate interaction with Ann Marshall today (6/24/15) while she was acting in the role of 
a charge nurse. Ann was confrontational, unprofessional and certainty did not conduct herself in a manner befitting a 
team leader. When you have an opportunity, I would really like to sit down and discuss specific examples of what we 
experienced. " 

1754 received a call from Cath Lab Manager Jessica Miller regarding the issue with TLAM earlier in the day. 

o Highlights of the call included: 

§ TLAM stating that the ICCU team could not handle a sheath removal. 

§ Cath Nurse called for room for patient and was told by TLAM that room 2 needed to be cleaned. (6 other rooms were )( 
available) 

§ 20 minutes passed and cath nurse called and spoke to TLAM and the nurse taking the patient was at lunch. ( TLAM did 
not have a patient assignment) 
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105'5 Teem l!adi?t An1t Ma rsh11ll enLailed ,me trid CC'd ~am leaders and Cllllital E~uCi!tor Sharon Newtonthc 
followins: 

"JfJ'.el, 

t .am .~wafe that yOJ.t ~~(~ ilWay wl1~pJ~l'i'i,Jl~~. 11 mv·r~~!.fe~~ •• al1liitnt~l#:iHi:iit~;j,{ji~ij~'i~iijiiji"1ijjriffi;••: 
.,.~ir,~J~jffiti Ji ~t -~· aoo ;1unefor at@_nd __ ' .• ,· '' ' .· .· ,' '·.~t~~~;ai,,Ho·~~r. as you F>jritf!d out Il'lyt!:sterd~;,1s T~~rn 
· lea'de:r-roeetinf., you are atways cheddrig yout emaU, ··Th!S bein, the ~se, t •m suriC! ifOU 11.'e:fe aware 01 rt'IV tel\1;,~t~ In 

. the pas:t mu~iplt peopl'e, have beeh approved· to ilttP.nd }RENDS ,11d seeing as I ~1:ve 1t11e\ler bccll' Uli • c.cirifl!l;r,eryr.-e I hoped 
l WCltl]d hav~ ~ tiOrid,;:hanteto.iih~ ntl .• Furfh~r •• ·W:hen-.r·spiO:ke with Sftiirbtly~$tettl11tyr W~S' tbl~ tltat)wastJ1e·frrstpfa~on 
· to Jorrnally ;r~i.,,uil!st to attr. rid the eonf:e(e.tiee. I 11:aritiot help .lnlt fie! t'iiltyou l' detl.s.iorli:o de11y my request wiis 
unr;rofl.!$Sional ,and ba~ ona (11!!-r.iOClal bias V® iwwe: ii!:;ai11,;.t me. i, am fP,Q:\Je$t{l1fC \ll)U ~considcirycllrde..-;1$lon, 

!"A,s Sharon is n.tit 'the Direetot,!ihe would not havt ktiOwledg~ ofthe indi'lli~ua I~ that approached tne priqr lo )'O!!Jf 
reque:St:" 

:142:4 f:.ma:11 r~r.eived rromMeHssa Ct~rk RT, 
"HIJoat 
Ttils i:s just a follow-up la the mc.cl:i~ that J had with you this mocnin£! .• 
011eMNs past ~-ekend (Ju nil! 2oth and 11St) mt® ()f thA s.tlfff in the ICU made!' s:tatern~rrt:s mdi.• as ... !>We'll Ju~ 

give ltlii.i tti1!'G l\vhc':rt he geb tiatk totalre cete of'. Orr o~ otcasion Sliaron Newtoh W~~ ~ridlrig the~ and ihe nmii~r 
ec-mmentfld i;tro or cnntp these etnp!oye(!$, 
ttiis,ag;iiJ1 fi~prrenyes:t€itctay (J1m:e2t1thJl.:vother$:tt1ffr11 tb~ 1cu.-behif1dUWf nurs~s' ~t~ttoff.atd,:e au1nrirhcr1t boa10. 
The,sam¢ ;$drtofstatement Vi.IS f!1ide.;; ''The G&4S aware of u; fie signed off o:n ·tile sch:eijilfe and•·t,¢· c'3n fake c;ite of it". 
'fhJs time. Anna Marshall was sr-andit1gthere and she never trJedto correct the convt:1,rs.rtmn or stop· it. 

N. Joef $town RN a NCCFNE 
. Director of 100/Rtspfrafory 'thetapij'. lrrtttlm Ceyugl Medic.JI center 
Office-, 60N!1444!h 
cecl!~··s1s~t1-is-9.is1 
nfbrown@caytig;imt!d.01g<mall10;,njb(O\Wl1@:cayugamcd;org:><msilt0:r1jbroWh@c:ayU4amed.otg>· 
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.fl'Ol'ft! 

~el'.\t~ 

T~: 
Ct:: 
St.ibJe:ct: 

··,;]iitttiil~{iljiJif~~;;foi' 
t~~;JnCiday,li!hr)24:; ZOl~ 5:0Ct PJvl 
&rqwn, t~6(hi~i'.\~, · · ·· · · · 

·· FU16 r,; S~ r1d r ~ 
A<11::: Marshall 

Mystafrandf had a reaUyunfo4~9,t!i)~~f~dbnwith Ann Marshal[to?a\'(6/24/iS)while S~e.was actlng:h1tr,e role9f 
.\lJl~c1.rge,·.01J(~f!i ·,Ann wa$,l:Onft~nt.)fj~paJ1:ffh·p,nf~?slot~'il }rtr1 5 E;;ftj::ptY?Oid tict,.c,o:ld1.1ct.••herse!f :T1 aman~rb~Ht.t ing 9 
tean-, le;,~~r, l!lh~hj'()Llh3\1e'.<ih'(lfjpo;;t~atli1A~.1tP.idr~;JII'{ like to,si~·down a,1nl rpstlis~ s:p~dj\cer.ampies of•~h.tit we. 
e5l'.perle>1Ced. 

Clit1k,n~t1nJser 
t~YHg~ HC<ltt t11sbfi,fo\ · 
i.oi fnite.s Dr. 
1foata.NV11\.l.i.50 
£07;214,459() 
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Brown, Norman J. 

From: 
Sent: 
To: 
Cc: 
Subject: 

Brown, Cindy 
Wednesday, June 24, 2015 5:07 PM 
Brown, Norman J. 
Crumb, Linda 
events of 6/24/15 

The ICU started with 8 patients. 1 patient was discharged. They received a stemi from the ED. 
I received a call that rm 5 could transfer to medical. As I was getting that bed arranged I received a call from cath lab that 
the 1st outpt was getting intervention. I then called Anne to get a bed for cath patient she informed me that she needed 
the medical patient out before cath patient could come and that they would not take anymore after that as they go to 4 
nurses at 3. I got her the medical bed and received a bed for the cath lab patient. 
I then called John Turner AOC to see what the plan would be for more admissions. I was told to deal with the immediate 
and we would face the rest as it comes. John said to call him if we get another patient. The cath lab called for a bed for 
the 2nd outpt that was receiving intervention. Ann said she could not take it and by the way there are only 3 nurses on 
tomorrow and no charge. I asked her if she had made calls she replied no one is coming Joel has been aware of this for a 
week and a half. Jess the cath lab manager was present along with Cynthia Sullivan witnessing this conversation. I again 
said did you make calls she said all calls had been made and emails sent no one is coming. Sharon Newton then came by 
and said Joel can do charge tomorrow and Ann said he will have to. Ann again is condescending and unprofessional. I 
then again called John Turner who in turn got other administration present and talked on speaker phone. Cynthia 
Sullivan witnessed the entire conversation. I asked Ann for the charge book to tell Joel about the patients that are in ICU. 
She said I can tell you about them I relayed the info to the administrative group. Joel said that it sounded as if 1 RN could 
take a third patient and to tell Ann to assign them . Ann replied she will not assign anyone 3 patients its not safe and if 
Joel wanted someone to have 3 he better come in and assign them because she wasn't. It was then discussed that Deb 
Dibartola was present in ED and ask her to come up to ICU and do charge. Deb agreed but needed to finish documenting 
there so I came up to take charge report. Right after I received report I called Lori Davis about rm 3 to be told that she 
was waiting on Dr Stefek that the patient would either go home or to Tele. I then called Dr Delima)to ask about rm 4 she 
informed me she had written a transfer order at 1;30 to transfer to medical. So out of 8 patients at are not safe to 
have more than 2 patients per nurse 2 of them didn't even belong there. I am also concerned th Ann is so critical of 
the staffing but is able to go outside off the property to smoke on 4 occasions that I witnessed t day. 

Cinct:y L. '.Brown, 'RN 
J-{ouse Su_pr-e n1isor 
Cayuga :M.edka{ Center 
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g~~; 
Sr&r7+ - /Vlei o hodll"J-J 
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Brown, Norman J. 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hi Joel, 

Brown, Cindy 
Wednes ay, June 24, 201 
Brown, N man J, 
Crumb, Lin a 
disrespect 6/ 4/15 

From the moment Deb Debartola walked into the I ANGIE YOUR HOSPITAL AIDE WAS CONFRONTATIONAL AND 

DISRESPECTFUL TO HER. She was downright angry t was placing a ED patient in the ICU that would be transferred to 
Rochester tomorrow at 6AM. 

Cinay L '.Bro,vn, 'R:N 
Jlouse SuyYervisor 
Cayuga Jvteaica{CenteY 
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Brown, Norman J. 

From; 
Sent: 
To: 
Cc; 
Subject: 

Hi Joel, 

Brown, Cindy 
Wednesday, June 24, 2015 6:04 PM 
Brown, Norman J. 
Crumb, Linda 
direct order 

The more I think about this I have to say for an employee to disobey a direct order from your director should result in 
serious consequences. I am appalled that Ann will not only disobey a direct order but then be disrespectful to the 
director and witnessed by several staff. 

Cinr£y L. ~rown, 'RJ'f 
J-fouse Suyravisor 
Cayuga :M.eaica( Center 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 454 of 618



JA-446

: .t approximately 1300-1400 on 06.24.2015 I was sitting at my desk in ICU when Cindy Brown the supervisor walked back 
talking on her phone. She sat two chairs down from me. Anne Marshall the ICU charge nurse was following behind. 
Cindy was on the phone trying to describe the st.:itus of the ICU and the staffing situation. She talked to multiple people, 
Anne repeatedly stated that there was no charge nurse at 3 and that they could not take the patients from the cath lab 
or the ED. That the situation was not safe. She confirmed that calls had been made and that emails had gone out with no 
response. At one point Cindy stated that "I told her that" ... Anne demanded to know what Cindy was referring to. Cindy 
did not respond as she was continuing to try to work out a plan. Anne demanded again. Cindy told Anne that Joel 
indicated that someone needed to take 3 patients so we could take the patient from the cath lab. Anne stated "I will not 
do that to my nurses, it is not safe". Cindy repeated this back to Joel. Anne again stated "you tell him I will not do that to 
my nurses, it is not safe". Her voice was slightly raised the second time. The conversation continued and it was decided 
that Deb Dibartolo would come and be in charge. I left at that point in time. On Anne's part, there was no attempt at 
problem solving, no indication that any discussion of alternative plans would be acceptable to her. I was disappointed 
that a charge nurse would not further utilize critical thinking skills to provide patient safety, leading me to believe that 
she may have had an alternative agenda. 

SVlCll"OV\, NewtOV\, RN 1:$5 N CCRN 
.;;:,· ~ ~--.-~.,:r;i~'.~:·: :,•: 1 

tf?_l{l) 

~ 
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Miller, Jessica 

From: 
Sent: 
To: 
Subject: 

Mcvey, Mary 
Wednesday, June 24, 2015 7:14 PM 
Miller, Jessica 
ICU experience 6/24/15 

On 6/24/15, we had a cath lab patient who needed an ICU bed. Around 1200, we were told that the patient would be 
going to ICU bed 2, but the bed was not clean. We would have to take the patient to CHI until the room was ready, I took 

the patient to CHI at 1215. Shortly after, Ann came over to CHI. I asked her how long she thought it would be. Ann 

replied that she thought it would be about 20 or 25 minutes. I cared for the patient for about 45 minutes, then went 

over to ICU to check on the status of the room, as I had not heard anything. When I walked in, Ann was sitting at the 
desk. I asked where we were with getting the patient over. I could see that the room appeared clean and ready. Ann said 

that "they had to get rid of their patient", and then they could take my patient. I again asked how long she thought it 
would be. Ann replied it would be about 20 minutes. I asked her to give me a call so that I did not have to keep 

bothering them. She said she would. Around 1400, my manager informed me that the house supervisor said that we 
needed to get the patient moved over. t again walked over to the ICU and asked Ann when I could bring the patient 
over. I informed her of what the house supervisor had said. She said that "they" were taking their patient out and should 
be back soon. I went back to CHI. I informed my manager of what Ann had said. At 1415, our manager went and checked 

on the room. She returned and we took the patient over to bed 2. 
This patient and his wife were extremely anxious. The delay in getting to the ICU seemed to add to their anxiety. Ann 
seemed very resistant to taking patients. She came over to CHI twice that I saw, demanding to speak to our director in 
an aggressive manner. She repeatedly did not take the patient when she said she would and seemed to be completely 

halting patient flow. This was disruptive to all parties involved, especially for the patient. 

Feet free to contact me with any questions. 

Mary McVey, RN 
CHI 

Sent from my iPhone 
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c: .................. ~ '{t:_ 

foelE!.rown 
I nte-nsi ~-e Cate iJ rfrt 

My•st.Jff andJ experienced :a,· ralhe-r.unfortunafo d~y '-r.'i~~ t~lt(; ·l1:ll.sf~r. l\r111. Marsha th 
fcad.~r,~hip,. A.I ~~J~~~/iji'p~fijtit~\\ki~~'.p{fu~~~St;rtl~;~i~le~fli~tit1f~t~;/~~,~·~j), • 

... ,, . ····.,.· V.Je:1l1ere: toliffepe'afedlfthanheV rfi:1 not h\'IVethestafl :,ni:d thi:t 
\'w~·~;ould-ha-...,e, to.do•sor11~thii1gabonr ''your'' patiemt. 

· 1 ·#lt#~ss;~d.Al"ln fu{ai-~h'atl ;i·~~de r,ng• thtf.lughoul tllti Cii i µni,t .•~.¢pnr~tu tirrfa.~ ~~~fog mv ${eiH 
\<Vhe-reSandvwas·andeac:htiinesfte•waslnf-0rmeuthatS~mJywtisatt_e,ndingameet1ng,A.rrhwt1~

•· 1;;\itblY ~!(~Sp~r.itet!, · $+1(! y.,o~ld hu'ff,· ".Sti!l!'1 

The S-TE~..iipiit1e~t\wa~ broughttotJie ICU wi!h.hisremoral ~ti<!'8th 1hphteL· bt Stefekfrii~ 
(.,OllCElilk·t~!!ardfrtr, -pdst· cattyc.arQ, ,· ~eodgipa}Jy\.Van.tedtl)e tath l~li tllJiu_llihe sheati\ hecaHsR 
he lackri:6tifidentli:' l;'f thf ICU te~n'i· s .11:lillile':,; $~i-iily ,ii,d Ld1itlf$$.ed' :thij fS'sli,;: at'i,;l .i_greed ttiia:t 
In cor:tif.ui11g,th[s-•• fashi6n,we.·h'Wv\t!lbty#o .. thekU •. :a ··llsservir.e. •.Sahd"y.flrirll egreed that .we 
. ;.;.,6ultf/:l~t foril• ~f irr.~•_i1p~toa;chbyiu:pil!Mfiri8 ~hothei(h-~i1H\virn• H,eJCD·,·li.t-4, -';}thW~lltd. not 
t.aktrstiie rt:sp:or;~ibllWt forthepwll; 

tt1e.housifstiptihJsor and tv-'ere · in ·tne:1Cu••d~¢,1~~11:1t pcHiritl~lbea·.•ass1gnroents tor·the<PCl 
outpat1£int? .. l)ni:i the po-t~n t:at 1fo;iati~rits·•wh et1A11n•.·11~pr6.-thtcl •_u-.-.,t1t~ house:,,u-pe w1ior··a~ked 
a~ •. about·hetsl.affiil~f$S~~s. Annsald.';o/c,bodY.is. (:rjrt1ifig'. ii,,'' th~ri Cjli~y•.a]ked,•i'V,lbo l,~~E you. 
i;:iilled?" An.11's•'iespi'.in$c was-,•''Nohody!'' ••Cirnfyrepl'\;jt~-rfthe e'i.:c.h~nge ahd :11.nn ~orifirmed.tht1t:. 
nohody ,.;v;facail¢d l!r'id riijb1:d•rW'e:~ .. t~inlr1gJ~: 

Atih.1t1ioi1f twas.so fru,rtr.atectwllh hl;runwllJ,11g1:1tiss ti;t net:ititlate. 6r w.a-tk towards c- :s,r;,lut1&11 · 
thatJ1efrHforon;er[atfon)nd·ret1.1rr,£dtomvt'epart111~i:ti;·. 
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Fr()m,· 
S:<trtt~ 
T6: 

Ji IJ!Ri Iii iihtiM m di Mlfll/iM M 

·lStOl\t'ffl,.NormanJ 
· ..• ,;:ffi;i•i~ijt~~,?~;~(!;~i!ii;,l;l~~~~( ..... . 
· t'\~h,1t-1;S1foj11; fled13rsij11, ,4;111r, 
Crumt-;, U~ila . . 
l:rd~:t:a~lon 

IHi:8!:i lliiliilillii£77@J 

I mt approached lJYAnne thtt~ had a possibl~ bed/staffifll/J),aiiefnt i2.ue. l asked h(tr to el11¥Jorate and $he h!~d(;lif a 
list of po~~lu patten.tit~atwe m.:i,y em:! up.getting. I t.1$Md her ihhe Wis a:,~(lned patier1ts ,;rid s~ ~toted ''l ti,11e 3'". I 
1h1n1ted ~r and sit& stoed 1.-.ete Wtiiffns andJ fold her that she m1v go and Jwi'li follow ttp with fJ0, a,x:t Jct bact.wl1 h 
htl"; 

, irrirt'iP.~fatiltV.foritacttifd litoancl 3$Ktt~herifsli¢ci,ltJ1d.tci•~~I! t:1'1' t.hlJLJllltar,rl .tiJ,rr(fu!!bbafcl witfrm.e t(j :;~e;\1;h~r-t:r·we· 
aft; 

'.~ffl~It~~~ '• 
. .. . .. .. . . . .... . tEid"' ~ mav l'IIV1ll 1 

call IJI" lil!<ked liett({tliibot,ti/511~ stated .. , ~~ 1:11,111 . . . ... . . . Sh! P'liJY not~ Cum'lllJC in"' . , 
it1W1.1dMil Ann~ to call Abby. b1ci ar.tl ~tify if she was;orm,u'iOt comi,ig in~.· Anoe res.tilted ·thlil I .have been ia lking •to 
· her 1ntfshe:ma·1 Qr m11y mt·be comrn,.i~., ... · tstat:e°*·"'t1t, me.reph&he,1. neediyod t6'dll.Abl,v .irtd to~fl,.m:.if she 1.~Qrb 
hOl lomrnii~~· . .11.i'i(l~ asarn~tod with ~ef arrn,s·trri$$Wdf~f fttVe b'!eti talfdrittQhtt".'· .• , ~-~fl'! st~t~, "let Ml ···retd,ra~,·t 
rieeclyou to tttttAbb~ ~ndt:onfltrt1ir. n:hctlsotlsnot \iomlr1g irt.'1 AgatriAnne stood Mrt1ro11nrI ani.r re!peat.i:d Mt 
~ta1'emeot. Flo h,;1d earl.let~~!dJf i;Illf~ ~atl beer1r1at1e ·.;irtd.•·Amletoid··her that$he •• ·hild.~.,11ed;}:hi?!!#~~;,,~,~:~i?l9,~to 

, . .:~.tt~;.;y1,~~t~R~~n~t~t.~~t~~,~~jm;•~@~g.t:~~'.,~tt~ir~~AI~ J:,rtne~ina. · ·· · ········ , · ·· 

l·ttiok tht: stheti'Jfa lJ(Xil a~eal~JI ' r(l'rt··•GQl~smith ~nd a.ti l(~ t:;~td 1i'~ Jbici evtnfoJ~!J~l~ki!-lhe! ~a,Je 
rote, . Sr.citt agreed tfrtamt. In wUhi::·. t. llflMt~tion. · ! thefl werrt out tc,, the stafii~ bOird a::id told AJ:1nethaU b1ve Sant 
,0minslr1.terl!nch11~ .. $fffl ,11sked, ' ·hat't\.-.•rotlS wlthJess.~,a.·befr.g th&rge?'' •1 ti::i;ld.ti,a.rt~.~t n.\llf.,.~.n1y dedsion to p!Me .. 
StJ;ih lncnar~e; She tht::~·.~tated n.t{! rv,"th~li ygu r1~e'd.toc~ll.J~t.llkc1t:1r:.(l]e{htr khow·so ~hf)l dt;,i!$ri;t COi'/)~ 11"1 eijrJyir l • 
iv,,pl~d U1.11tl would dct5'0 , 

; went bddi: to my ~e arw ealted · ~sica Ha:dy to tether k,row,hewouid no:tte in th1rge .• 

1 ·dt-•t~d t,11:s•tl) cyn ... lJS!Jlli\tari ,;ttc,.· ci'.l.tled·Mbf ·DilJnn :a:'ldtonfir~ !hill ihec·WOiJJd· Jndel?d·be here 1Ns· 
even5ng. • ·C~nthra then ~kint~ire,~ (al!·.the.res;i of ffi.E,· teamto·shor!' upstaffihl):just ,n i:.is~ .• 

Ill\ .. JiHtl tln)twl AN CUK: tFNE 
Dirncmr oflCU/Respirato,Vl!;itr,•: 
~~11,Medi~Cen~r 
Off!cec: 607-#4.-~·9l • ..... r .. ·.·.·•·.•·.··1·.··.<·•·. t~J ty.: ... ' 
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Crtfrnb; Unda 
'iii£ I 

Fl'tll'l'lt 

~ti:J'.il: 
1"6: 
Cc: 
SI1bje.-:t: 

11efra, 

~- ........ 
:,]~~i1ai¥ji1ii#~~f]tH: 

F(1tla}',)!Jnf26,20i51:1E.pM 
tlro·JJh; Nqrman J 
tiu1T::i.UhaiNohelty, sidsan;.P~der~e,·1; Aliir, 
]CU :earn Leader (Anne N°l.lrshiU} 

d IHI ffllT I llll!all 

'this afterPaon, June·26, 2015 arnurid 12·30pmgoto caffedfromAline Mfl r:s.fa1ff{1tUJ~arnLeader}ahaut 

StdJfin1rbec,3useth~y ~re goi1'gPDWrf a purse art~•/{) at3prrr •. 
1 as.~~d hedf ther~ wa:.~riyon~t~litshe can tall~d infof lJVertin1eshe s.:iids~etallede·,1erybnec1tl<l no qne d11ledback: 

Anne;mysel?11rrd.)ot>lBrow1~ w2nftotbe·•.tmardtoseewh~twe.~.irid!J,Joef•,•fos~skirigmoreqJei.lioru.aboufs.iaffing 
bUtt~ev1~y5bew~s Jnswering f)irr. was as il' tb~yj,1stJjn:shed.flght1n1F That I~ the•.rrnlyway~cand~$cribed1t; .• •9f 1. can 
say i~sub°'rpiri,1tit1!'1; ~e.hap to tepe~t.hiiN~lf•s~verll.t tii1le7• be.:tiu~e Shi: wasn'tiist~IYing t~what~e~a~.i.JYtr)g •.• ·.11t.the 
meantinw JoeltextedUndaC:r.;.imband I ~alledem:erientybecJrneetlng to set.if W~:ca1lget e.xtra sf;iftjoel•wenttohis 
office to ca ,r ornnifth e nurse who 5.iid tte. \Vilf co~e_Jri la11ighL ~tth:~b~,O . . . . \\l~.fTI~1 [\~lfr 

· i~,r1~~l~.~~m~I~,~,ir:,~1$mw1~Jfm,~~r1,i~.~~;i;f iimr~, e.\ih~rt.. . . ttfu1:> 

tfoeri inJCU ihthat very .noment·wiJsth~· nltJst·sfr:essf UI tl:rir-.g, ltc-:.:permnc~d, .. ohty betalise•1•.c~Wt dd.rilythinebuf to )t1st 
o.b~etyerl:Mvques1i011 is howJong•is:thtsgoingJo continuer 

Thttf1ks; 

Florent~Qguhd~le RN, BSN 
H6 us:e sliJjerviS{J r 

'.,:,,. j·. . .. · 

I •··\ ·,.! ... ·.! •. .. ··· .. • ,1. ' v~ 

·ffy;fr 
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6/25/2015 

Jessica G. Miller 

Cayuga Heart Institute 

Joel Brown 
Intensive Care Unit 

Joel, 

My staff and I experienced a rather unfortunate day with the ICU under Ann Marshalls 

learlership. All of the requests we made for ICU bed placement for our PCI patients were met 

with hostility and badgering. We were told repeatedly that they did not have the staff and that 

we would have to do something about "your" patients. 

I witnessed Ann Marshall wandering throughout the CHI unit separate times asking my staff 

where Sandy was and each time she was informed that Sandy was attending a meeting, Ann was 

visibly exasperated. She would huff, "Still I" 

The STEMI patient was brought to the ICU with his femoral sheath in place. Dr. Stefek had 

concerns regarding post cath care. He originally wanted the cath lab to pull the sheath because 

he lacks confidence in the ICU team's abilities. Sandy and I discussed the issue ,rnd agreed that 

in continuing this fashion, we Inevitably do the ICU a disservice. Sandy and I agreed that we 

would opt for a team approach by supervising the sheath pull with the ICU RN, but would not 

take sole responsibility for the pull. 

The house supervisor and I were in the ICU discussing potential bed assignments for the PCI 

outpatients and the potential ED patients when Ann approached us; the house supervisor asked 

an about her staffing issues. Ann said "Nobody is coming in," then Cindy asked, "Who have you 

called?" Ann's response was, "Nobody." Cindy repeated the exchange and Ann confirmed that 

nobody was called and nobody was coming in. 

At that point I was so frustrated with her unwillingness to negotiate or work towards a solution 

that I left the conversation and returned to my department. 

Thank you for your time, 

essica G. Miller 

Clinical Manager 

Cayuga Heart Institute 
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Crumb, Linda 

From: 
Sent: 
To: 
Cc: 

Subject: 

Hello, 

Ogundele, Florence 
Friday, June 26, 2015 1:38 PM 
Brown, Norman J. 
Crumb, Linda; Nohelty, Susan; Pedersen, Alan 
ICU Team Leader (Anne Marshall) 

This afternoon, June 26, 2015 around 12:30 pm got a called from Anne Marshall (ICU team Leader) about 
staffing because they are going down a nurse or two at 3pm. 

~ 
~ 

I asked her if there was anyone that she can called in for overtime she said she called everyone and no one called back. 

Anne, myself and Joel Brown went to the board to see what we can do, Joel was asking more questions about staffing 
but the way she was answering him was as if they just finished fighting. That is the only way I can described it, or I can 
say insubordination. He had to repeat himself several times because she wasn't listening to what He was saying. In the 
meantime Joe( texted Linda Crumb and I called emergency bed meeting to see if we can get extra staff. Joel went to his 
office to call one of the nurse who said he will come in tonight. Joel then asked Anne to give him the names of the 
nurses she had called so that he doesn't have to call them again, then she said she did not call anyone after she told me 
she called everybody. 

Been in ICU in that very moment was the most stressful thing I experienced, only because I can't do anything but to just 
observed. My question is how long is this going to continue? 

I need to know what I need to do when something like this happen again. 

Thanks, 
Florence Ogundete RN, BSN 
House supervisor '' 
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Cayuga 
Medical Center 
at Ithaca 

EMPLOYEE COUNSELING FORM 

EMPLOYEE NAME.: DATE: lft3;0,:/,,. 
dlo,&nu Oq,,M~ 

DEPARTMENT: o·. 
4 WJe.. ~vf Sdf'" 

-X-VERBAL WARNIN&' __ WRITTEN WARNING #1 

SUSPENSION __ FINAL WARNING (Optional) 

__ TERMINATION 

Policy, as stated in the Policy & Procedure Manual: See patient minimum of every hr 

Reason for Counseling: pobh"'f '1 f\1p{2) (\. a~ ~m.me.V\.Jf:;. 

® 

Expectations: »Ii _ f I . . . 

11~ ~~ ~~~ (\~ - {;,_ ~ J 
Empfyee's Sig~atm~:f!~ {\<(\ .Q},.Q_j\..V) 

1--\ t:i ~. UL . c.J II) JY/ J 5 
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Fr:pm: IHov,m, Nnnrmn 1: 
Thl,i1:sd1:1y:.1une2tt201s.J::1,Apr-v1 
Peclersen;•Akm 

Sen'l! 
1'0: 
subj~tt; 
Atiacht'fleflts: 

fimetfne 
idtnaiis afol ~6~s,pdf:fode1i,f cpridqd yi,s;latiohs.pdf; Ql/tline ;pdf 

I~tflj~~~1tt~~~·.~~i~~.1:~ch.1~i; 
. • ··1141 -. Corltt'!tted i)y Ho\J~'e $ijtforJ1$0rC1tidy!lfot1t1r{ cre;gjrdihgTe~rl'l iiji.rder ft.fat Marsh a rtta I ling Sla'.tJ 11g ttiZtt she 

coui~take .. rttr new pati~nts diJeto.patletitsth;.1t·"rnight nte?d•JCi:1• placement frorr1·.me.cathl.ilb aflJ!tl7QO. 1 
. .. . . . .. . . . . ., . . .. . .. ... .. .. . . . . ..... 

stated to House Sl!Pervfsori::Jndy .~rnwn thatthe Acuity oftl1e patients: whe1,.1·•1eftatll30Was low exceprfor 
. oh~ veAi:~d pati~nta~dthat as 1 w~~ foavlhij th12cf~dlityt!Jg0Jct.i11 otf~lte nice1:intTearti. Lead~i"Anr~ N-tarshiil1· 
\.Vf.i$ h~ad Lflg Olltta th~ park irig areai . . . .... . . 

:11 •AtJ/l.071 .. ,V~s coryta9.ed~1iatext f.iy.·HoltSe $Up-ervisqrClry9yBrow11th,;1tl"e~rn \e~derA{1li• fy'li3{S:hff11 thaJ(ll\!'{3 
RNs·wer€01Ttm:trorrow tlnd no charge;J asked ffTci,.amLei'ide!'Ann Marshal1:ht1dJr1,Jdeca11sfo•suµpf~rfreot · · 
istai'flNt, }-f.Ql.JSeSIJPetVisqrCiird:yBrown·saili $hEl.Wdii:l'rltOtJt~JtiJMt1nittt:J.:follo~vt1p. 

• !\t 1431, IJ I~I~~;f?~lij~tt#Jijm::~~r~!~m-~.ij~i!tili~itnj(f ~i~ij~~iftfit0H~UJi.,i;efs 
",iJ~tt1fijt':lij~ 

•... A.t.ippfn~.l4)$i 1A1as·c~ff«iji'..f}~t\'~f;pailtttitr~at1rn~efing••hvJd~hturhH, .. A.dmJn.ot1···taHa .. l\if,asjq[f1i:doutside •. by 
AVPJit1daCrur11b1 ~,ln#rafojlerPfrecfor ctftathl~b. t:tov.ses.upftvtsor ClndyJJrowrt v1asorithe phorr~ i11hrch. 
f\ilr;·'!urnt.rtradonspeak~r .... TeamLcaderlxnneMarshaikwasaski~gp~rmTssfontondttakepatrentsintheit6.J 
and tta,nsfe'r.•th@m.Ot.lt oitihe hdsj:litat :S~ccmdaty to•·''Very/Critk::31.Patiehis'1 A.ask~dffobse$upkfvisofcJridv. 
a,owo to•· relavto.t.he group the pati¢flt reportah'·the pattet1ts ctirtehtlVinthelCCLJS:n t11arweeould assesstht!. 
situ~1:fon, •T~amlead~~ Ann Marshall si~led thal· sf11? •. t1adacrt1:,caf p~t.!iants. Afterhearingtfre~ituatibn.aod 
p.itient.rcport,:if ............. ····~tt~i\su~~·i¾i:1i~h~,;tei,f~t,,;jt~:Wf!:f:.;t#t1rjit:~uttt:rrrf~ifli~i~t1at: 

· ;;]l/&f:t'l.'M:ibMfrijilj~\iit:iiii . . '\i/ould be tlielattlc iX,ewilJ use; tearribhid:ei,-WYrt Mablhill 
··,;~~h;arcl l~l th;J;;J{~rou~d· by fli1r,l\imer, ~1s.Cr~Jt1b. and Ms .. F~l[er adritnantly r~fuslng to ;ssign a rn;r5~.3 

p.i ti{;!flb..b\r stating thaiii:}!ltl!Sr~¥i'~i'!liti'ttil~&ij:ifti}~~ij;f¢ilijliW~ii'liia~jiii1ijiaij~tiiI¼}1tlli~;i~t·. At •mattin,e• t,,jp 
Lilida prurnb ~tatedcthatl\-lsOiBartCJl6\~asThthe•EDatjd\vOul.clc91n¢,llp)nd talf Charge·at tSQOar1dma.keJl;le 
ass.ignmenfosthceTeamLeaderAnn··MarshaiLwolild:beleaving•atth;;rfHme, 

• A(~ppri:t~;j;4:5o·fearn .. •L~ad~tAm) M'3r~haHw:etlt it,to or, ..•. J-1:ahnons •. oJtitear\d retti:aih~d th~rehritdisbb, 
• A.t.fpptt:ix;1so0 Ms~• D1B<1Xtolo•c:artle .ih .·,,nd.tecelved iep&tf fro tn·.:Hous.eSLipervi~dr Cii1dVB.ro~vn• 011 •:the urfit·. rt 

~a$dl~covtredth~tlnf.attTMtonep:atienth?tl?rdersto·dti!i'fhgtadf!lO,afl'lf!t:is4tgfloofth.at,wa~:w.rittenat 
13:,n and ancithetth;itWasto hetr,ai'lsferredto 111ed s1Jrgordi:scha.rged hditle; 

· ~ 11M 1:rn aw reee\vedf rom Htj(iso Stipf rvisi)r ¢ihdyBr6,.vrr. 
o Jh:e lClJ·St<1r;tecJ.witha patfe11ts .. 1 P~!ll:!i:tt•~asdl:!.Charged,·Jhe.yre~iV~d cfSt~rtrlf:rorr,Ure:EO, 

i•.rece1veda callfhatnn 5 couldLransferto•rn;erJir,aL Aslwas11ef'Hng.•thaf bed arranged 1· r~t:t;•1vetf ·~ call 

frci,:ritathJabthatffrri!fstoufp't was s~tting i11'tervention,Jth~n called Arrneto· ~e'ff oott fortath pibehi 
,~he· ... 11,fo:nn~°:methatshe11e.ede:dthe111e¢:icaLpitlentJiatb~fQJetatbpati~nttofaldcn1n~aodlh3:ttbe.y 
•would nottakearrvrnore afrerthatasthey ~oto4 nurses tit 3, I.got hertherneditaJbetl i:lndreteivcda 
.l1i;j'dforlh;E! cat Ii lab• p;:Itfent •. 
1••thett"cilled··Jol1nTurricrAOC.tos.ee.,;vh·<i't·:rhe·.plar~···W.ould.·.befor•moreadmissJortt.,111;1as•toldl6deal 
~vithth~i;11metlicrfe ~ndw~ ·w~Utffkc~ethe restas!t(omes;J;ob\11 saidt~ tallhibirf','Ji:! getanothiH 
pat{e(lt; Theta.tfrli.\b talfodf t;ir. cl h~dfdrttrelhd outpt ifraiJ,as r~ceiv1,1gJ~teruenti.fot Ann said she 
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c:puld nottaki; ItantLby the:way.there,:1rc orily3:r,urses onto morrow ntrdno.charge. 1.askedJ1erif she 

hactrrmde ca11s c.She repr\6dno mm1sc:omi11gJoeihas heenawareoltnrc~ tor a weekanr:1 a hart.Jess the 
tath••rati·managervfospresentalbng·•wttht,inthiaSulliva11.· .. t~itllcisingfhisConversatiqrj,l•ag~l11.•saiddid 
Vt')U ri1aket11Jh shesaid.••all ,calls had.·beeri .@ad.e and~rnanssrnt nooneJs COiTl ing,ShafOll Ne~ori·.thtrn 
camebyarrds~ldfo11lCan·dn•thargetomorrowandA.nnsaidhewili.ha;eto,.,,~1?l9'l,~;iJ;J'.]!it~~~~~~~,iDR 

;i~tli~.~~f~t~f~l~'i{ijI~tfth~fragaifrr:atJ~dJohn'funretwholnh:irngototh!'.!tatirTTlfii~t~~fiJM·~;hbktihl~rid• ·. · 
talkedo ri .sp~a~er pho lii?:<Cyntma sutnvah witnes,,setLthe efit ire<cotiv~rsatimt if 'asked M11 .. for.ttte cl1arge 
hoakto te If Joel ~bmitlh~ patlimts:fhalare Ih IGlL she si1ct· 1 can t~llyo~ .. ~boufthem I relayed the info 

·.· to··thJ au1nifltst:iadvegroup .. Jo~lsaicl that it.sourtdedas ifi RN co:11ld .. ·taVe athlriJ i::iatientif11d··toiei1 Ahn 
to ass.igr1 theni;t\tlbteplf¢trshewillttrif assigh anvore ~ pati:etj~it'~ .• ndf •s~ff; andif Joe.>l\N-ariteq· 

· s:on,eone tC! h,avt1ilhe better come hi and ~ssigl'): ttrm:n b.ecause she wasn;t; ftw~s ther,dis.cqssed tha.t , 
. o~b c}ib~rtota,~~'»~re$e1,tinEo anda~k.nerro fome Upth ltU~nd do.iharze. beb ag~€'l#ci h~t n~e-dea 
··toJlnrsh d'oturhcmtihg th~tes6Jci!rrreJff}JO ta~e char~e·•·te'f)Qrt .. Rlgl1tafti:rt tfteiye.cf report•r Cc!jle'(f LO<i 

ua\ii.s aho1)t rnr.sto betotti··that sn€Was·•wafting.onPr Stei~k thatth¢ pati£rntwbulcl t'rthergobom!l'. .o:r 
fo-re'ie.: rttter1cau~d Drbe11r~a to·askaboat rrhi stte ·ii,tormett·rrw~ -~he h~d\vriltenitransref ora~ri· 
f;~Qtdt(.tristerto m~dfcal.S9 ot,t of~ pat,entsthafa:ttlr1ut safe tohaYe mi.fre·•tn.a 11 lpafiei'tts pe,r9ude 
2. ofthemd1dn'le11en .belongthetec.·1.a,rt .• also concerned·.thatAi'l1yitso·•cfltical ofihe stafffr,g but is ~ble 

' .... ,.· ···.· ..... ····: . . . . . . ·.·· .. ·.·. ·. · ...... · ...... ·,. 

to g:o ou1:s.ide.oi"fthepropertyto smokcm7 .. 4 occasions that.·lwltnessedtoday.• 

• •;·•1s14tfil;~•,w.e~~+~~~"~t~~m:.rjls~t1°1:,,.~~uf1•4a¾!i.Ma~~li.~t:;i~ffl!9::¥!.lf 1?r•·· 
''.)6el; 

··~·~~\l~;j,i~;tl:lg,f~l~.~f~•~h~r~~~ri4t~~i}!\Hfti:W~,c'.~1lft:~:~t}!t:l~rt~t~nWmf~j~)Q.O:~f~r14q~.t't~trrt~,~{tJct1fii:t .• 
. ·. ·~rtft~m······· !f?i~,m~M~) • )'.?pppfhXolty,J;Wtjt1ldteallyilik~ 

·:: :,.},:,".?, .. : '.. ,,;~ .·.\: ,,. ::\ \.:.;:~,x .:::,. :~' -~- :: ·:·: ::.-:: \.·:. '.: .. ·:: :- ·.'· ·. .· -

b HighHghtsafJlre calkinc:lt1ded: .... -.. 
" TL.AM stating thalthe icCUteam co.ult! nothandl'e a sheath rerr1ovar. 
• C~rttj NLlr$cdifledfcir· rbdrri for patie1'1tJtid. was Milifhy.T.LAI\/I •·thalro-dfn 2nriodecl1o.be.ilean¢tf. 

.. . .... ·.·· .. ·. . ... . ·' 

• 20 minutes .pass:edandcabh nurse cailed.and.spokefoTLAf.Jrand Ji-IE- nurse taking.the p<1ti{:nt 

was at lunch ... (J LAM di.a noihavea p:~1tf1:nt .riitigntn£!nt} 

,:i1~~:r1~1m~ffl'~~jj~.~~Hi%:i1"; •••. , 

.. · 1.tfasJeamL~ader An17Matsllall emailed me and CC'dtearn.·teadetsand cnnicatEdticatof~haronf'f€Wtonthe 
fdllo\'Jing: 

"Joet, 
l.an'lijWareJttafyoU\iifer1;!•i:tWay\Jl/henJemar1Myournyreqi.Jest)andthiJ .. iWon~•oMhebigi&sue,s.6fliavJngah 

··ihtcfim dktedor' whols ni;'if icical .i•nd ,gOn!<!. fo:t eitendedpetiods;cuf wo~kdays.Hbw~veti. asyQu·pointedout:fo .• 

· .. vestffdiiy\'>J)?~ ~eader•rneetit)g,jtOl;J are a)ways ~h~~ki~gyo~r~rn~H: 11-ir~. b~iogthe ta Se; l •• aJn .sure yoo•.VJJ!!{e 
·uwarepfrnyJequ~st,lr'rthepastmult)ple·peoplehavebeenapprovedtoattendTRENOSandse.efrtgasl .. have 
··neveftieerito a-r:6ilference· fho.peclJ woultfh~v~,a goodch~nce to attend>n,rther, whenl spoke~ffh ShaJon· 
veste tday r wa:s t61ti that .r .w.1~. t11~first person to formal iy req ue:sttp att~nct t~e· coritere'hte, I cat1 nothelpbut 
feel that '{Otl.f ~edsio nfri d¢iiy fr.iyTequdsf\'118$:Ufrprofession,11 .. md baseaona personal bfas\j6u ha{leag.1.irisJ 
IT1{'!,.·f!!t1Jiteqiie.~Hr~g \l04)Jec06.~idirydtlrffadsl6n: 
Anne 

• i038l'riv re~ppnseto.rearh··•te~defA1Wi Marsna11: 
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"As Sharon is not the Director, she would not have knowledge of the individuals that approached me prior to 

your request." 

• 1424 Email received from Melissa Clark RT: 

"Hi Joel, 
This is just a follow-up to the meeting that I had with you this morning. 

Over this past weekend (June 20th and 21st ) some of the staff in the ICU made statements such as -
"We'll just give it to the GI when he gets back to take care of". On one occasion Sharon Newton was standing 
there and she never commented pro or con to these employees. 
This again happen yesterday (June 24th) by other staff in the ICU behind the nurses' station at the assignment 
board. The same sort of statement was made - "The GI is aware of it, he signed off on the schedule and he can 
take care of it". This time Anne Marshall was standing there and she never tried to correct the conversation or 
stop it. 

Along with this multiple hand copy of letters were delivered to me which I have scanned into this email as well. 

Thank you for allowing me to serve, 

N. Joel Brown RN CLNC CFNE 
Director of ICU/Respiratory Therapy, Interim 
Cayuga Medical Center 
Office: 607-274-4491 
Cell: 575-418-9491 
njbrown@cayugamed.org 

"This we do, So Others May Live." USAF Pararescue Credo 
'. 
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ltown •... Norn1anJ~ 
-------· n••n . tillFPF 

1'0: 
Cc 
SubJkt 

Wf - II H!m:dl 

s~tlndy 
Wedtiemay.Jtlflit 24. 2015 S:07 PM 
Smwn. Norman ). 
Crumb,Und;i 
ti.rents af S/24/lS 

111,U 

TM·icu.stirtecl Wl\h8tiati"i;:nts.••:t patient was dlscn~rged, Thevte¢~iVedaslernl from the EP: 
l rece1i.iecl 11 c:.')I[ thjt rmS cculd tr:aritfi!r to medb::l'.lt At lWi$ gl'ltt!r1g tha_tbed arranged I r~ived; ;;H 'tl;~ll\C!it.h 1:iJbthat 
~he 1~1 l!'J,1Jt¢,t;.\fi!i.B~ttrn~Jntervent1ch, tth4!n t:!!iled Anne to gf,tt ; ~edfor t11th plltl(H:'lt;he lr\frm-ned me th.Jts,hil! needed 
the miadFQll ~Utntoutbcfott>tath:J)!,nt ~uld co~ &ndithut they would riot tat<~ 1•11y1110rttfttrt~litl§ th¢vt1,o to 4 
i:1,1.1t!.11 at 3.1 get htlr me: me!lf"al bed and m.:~fNed. 11 ~ ·ro!'tbe ~th lab patient. · · 
I ,11eni tllJmJohl'I "t~rnerA.oc. to·see wh.iilthe p~n wtiuld b~ formdmr admlssrons.1·• w.uuildta dtt~t wl~the f,rnriiediat~ 
arid we W<IU[df.let•~ ~ as it~. ,IOnl\ ~kltctaU him .,r.··~·.Utt ~i'il'lth~r i,l:ilM!ll.t l'hl••tath lebtalit,d.futa bed .for 
the· 2•• -01npt ""t w~ t.f!Cffiiril.f int~tfon, Anrr iald ills, could •nQt•.t~e It and b/the 'W:f.Y d»re are onlv 3111.tP.ies on 
tmnormw isnr.t no tft1t;ge, 1 ~ske-J t-e if me: tmdmedt calls 5het~lled no one 1, oornrrs Jotl h.iis bee11 awattt of this tara 
wal!k aml I half, ~s the cath lab manapt ,v,ay. pRSA!ttt. i lens Wtth Cyn!hri) Sullivan whn~,ic thh!d>f'l~Dl1~ l~giJti. 
said d\dyou rn1.ke ~llt Shi! said:ail a.II$ htld b(dan mai;ie• . .1il nd ~iii ~i,~ ·®•b®l!l ;(lltttlflf, s:!,aran N~n t!Mr1 ~i"lle ~ 
and said Joel ctn dod\ar~ tomorrt;W;! .a11dAnn akl ha will have to, ho :agitfo ti tx1ndfi<:endln5 and unpr:o~,la~n:at t 
~tn qiifn,allfd JohnT1.h'n:1?rwhotn turn got athef admlnistrlllt:tm, i:treseritand ttlket:i on s~1aker phontt,CV'flthia 
Sulllvan wltries~dth1?~nti1;e t.ocnversatl~n.J .,~.dAr,ri fer th,1 challif:btiok to tell J<i,rabout thepatieti'.i$ thAt.dr~Jr, ,cp. 
Sh,s.;Jd l c.int~ltvou;iboiit}hern I refayad the.Jnfotc th!! ~dl'l'llliisfr~ti~egroup.Jo;e!s~lcl thttitsotrrtded 11!$,lflRN tOUld 
t11k_, ,thlt:~ Pvitlent~dlri teiiMnto assign.them , Al'ln l'eplted &hl1f wk! not asslgri ~rvoruia -.i..tlentsits not i~f~.andit 
Joel 1111aiited t{imet1nt Uihave 3 he better i::ome. )11 • art.d a.uli,tl, them:·.bijcause she wasn~t. Rwas then di:SCw~dthat oeb 
t1,l ... r1,ota.·w1s; pt~Utl'tt]rt ED .incf ·.asrt·htr· ti:! c01ma up:to JttJ•.aM i:fij (!l?rg,ec fie& a~but needed t<l flftlsfr~u~ritlng 
tl'ltre so.I cii~ !Ji' j.> tiik(.' ®rge re,ort,FUgl,t afttr I rjc.1kf4;dr.~ Jcalier.i Lo:!i D'll~ii; shoot r,n;.;l '{OJ ~,e l~ld ijijifshe 
.'Ml! W .. tll'! P,St;ef~t;~ttht;, Pi'l(letitWO\lld titn«to borne« tol'r:li!; I tr.an c.t~d Oi" Oeflm ask•b®trilt isfie, 
informed OJI she h;tl wr'ittm a uansfi!r order et l;Sll 'tO v~rto riieciicaf so.o&it of 8 
~a,emm-11 than l ~entsperm.rrse 2 cl tbeinmddt eVt!rt M~ th~ .. la:in,.l:;ccc,~trild t · .. 

s,:affln, but ii. •abf~•tnaooutsitle!off tha.pmpmr't,.tx; ·~ij· on4ortas.KlristhM 1•wt~sed 1•· $IV; 

C£t19 £, 2trow,~ ~ 
3-('oTJ.rt suptt1v11·or . 
Cayuai:t·!i\itdkafcenter 
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_\ ... 
·.~ .. :~ 

Jl~S 
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.Frorn:> 
Sent1 
Tfi: 
Cc: 
St1b~d:i; 

Hi Joel, 

~rown,:;'.i:-tdy . . ..·. . . 
Wednes.d ay; June 24, 2015 G:04 P~-A 
growh, MoJ111;:i 11 J. 
• i:,iimbtt i 1ld a 
.dirttt.ordtfr 

The>nwrf ltfrink>.J&ouf; this I f,,,1\)etos~vfor-an e.mplo,ret!fodi5'9heya direct order from vourdirectorshould r~s~lt li1 
se1riOIJS.(onseque~P,!$ .. li:!r'flo1pp~UeJ•th.it.4nnwillnotonlydisobey,31JJre<:t.orde.t'.fal:tt~~n ~e dis.~espe-ctfiJl.tathti 
dire:r.tor arid Witnessed by::eyt?ra/S:ta!f. · · · · · · · · 

· Un.d.y L itroiiit¾ AA 
:;f ouJe·.·S:u_preryt:s.or 
Ct.1!)itea 2MemtatCen.ter· 
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whei'i Chtht Gf!'.P~,m t."'!c ;u:i;i~:"\lt$;1H' v-tid!~e-d.b~i:k 
Z,li;d,~ J:>f\ h"1r phtme;Sf il"! sat ... ,,~,. .• .... ·- !l.'!."J!''tr.i<'J! :'IJl'.H\ v,as !c!,ow,ng ~e~1nd: 
Cin:1•/ •wijs an tl'IC:!Jl:'iQf!e• ttliiri~til de.so-,&t t:h'! sU!tus: o; ,:hfl lCUand the sr:afflrg .situiltiori~ St' t tafl(~d · to multiple p~tiPl-z • 

·. A~ne ·re,iw led\y stated th~UJ-f!te ~a§· no ~harje ~,u r~ at :l.· and thatt ·,cv c:::uld noltake :.he ·ria~i~til!; f".::tr · ·· 
ortticf:U. T'hl; t"I~ S:i~Uttti;;;i.;, was. rnfs;:i~~ :Shc c,r,n,rn~d 1,h!:1l t,;ills: i'iac .heel"! IJ!ade .;.11d t,';(I[ ~il Is !¥-·· .. ~., ·~ 

r'.!':;ponc,1t.l\t an,.: pc i ;1 tindy !lttted tha~ "'i tQld hen hat"' u~Armed~manclei;:l l:'(;I know wtrn,t c.nfJy Will !t•l'ertiflf to 
ddJ'IOt r!!!~P'.J.l'ld'1s she \"Jas fonttrlut-.g.10· fr,; ·tn wor'it out a.p'art.~iiht-.u~m1nuctJ .tgah~ Cindy fold Ann~··th~t Jo~~ 
imiicaled trat ~:l1<:>e<0:1>c ne~:fod fo tal!.e ~ p:;1t"ie~tJ. ~o !:Otlid btlt~ the r;,atit! rt fr~rn the tilUI Alb, A.mi~ stiled "! \·iill !'l~t 
::r,.tilatmrr,y.riu·sti.,1tisr;utsaf~"itk~y:~cr:pl'!~b.·Htthi,bm::oc.toJoel .. AJ1n~aJ.~Qtl!.l':ate:d•"yout,t'fihlrtilwifl•m,::t~.t:h~t.lq 
rTl\f \'11Jr.,;e~.f i:.. not .~aff':Hcr vOttt!WatJ..tithtly ratse:dH\~ seeotJu' 1'in1~:The·tci1.tflYS;tto;1 tbtiiinut•tj~hdtr; ....... 1~·de:t':1.ift~ 
tltatlJeb o:b:\lrt:olo ·wotild·tome andbe•):'1 di·~rge,ileft a,t 1.~afpohfinjfrne>tJ:1 Anr.a'.sp.i~; fr (J•·~:;i·. wtiS·noattcmr;-t <.Jt 

pibblefr, sol,Htr~ •.. tlO lr1tfo:atiot] titi'ltar1ydJs.zUs:do1i cit ult!!fnativ!:! 91~r.:;.\~·auw rnar11cceptao 1a to h~r. 1 w1;1s d' i;:ip1:loi e~jd 
~hat:1 d,ari,11! .. m:r,~ w:outd riotfori11f!f ijtJJli~ir1tia1•·tr1:nklr:tt,.;~ills fo Pl'0"1:df ~tl~ht saf~tvi t~aeinp; m.ed:o bt=li~veth.~l 

1nayhavl'!}1Jd.A~alt,err.ati;1f: .ag1endi:; · 
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t(O't'Ti.\ 
$cfrit: • 
Tb: 
SJ.Jbject, 

l'vltV~y, Mary . ..·.· .. 
Weclr'tesdaJ, June2.4j201.57~14 PM 
Miller: Je$sicti · . . .. .. . . . .. . · · 
iCO ex:pJ!tfence 6124/T 5 

Qri6/24/ls,we had.acath lab.pat~enfv:M heftleda~ 1tUbed,Arourid 1iaO;•Wewef~toltlthat•:the patrer\i:WowldJ:ie 
goiri5 to ICUbedJ,.butthebed.·was.n::itdean. 11'lewouldhave·fotakefhepatie11fto·(;Hluntifthercomwas.rerldy,lfook 

··the patient Jo.CH) at1:us.strorttyaft~r, Artn tame owrto CHJ.J ask(td her' hoi,vio~g sh~ rhou~ht ltwould.b~. An~ 
··repli~rlthat.shedryOqghflfwriUldhe:ab6~t20o/·:t5mi11L1les>:fbt&tffofJnepalt€nffi:jrt3bOuf4.S minutes,:the~w~ht• 
.over fo 1(tlfochec:~ ohffiait:itufofthk room, aSJ:ht1<f 11CJthciird anvfrring, \tihen f.waiked in1 Arin wassi~tirig at the 
de5f<.Jasliedwhere we ware with ge:ttrngthepafientover.Lcourd so:e that theroorrrarpe;!redt1eno andreiidy.Ann sa:ta 
.th~ti1they had lo gelrid0:f1he.frpatlet1t!, and ther,iwey c-owld t~k~ my paHerit. I again ~sked h~v.-.loDg s.~.~ thougtrljt 

.WQUttj be;Atin reµJiedit''#:ou!d.be: .~bout 2.Qrninutes: l a:sked .. her to· give me.a.t:.allsothatl dldnqtlla\le·ro k.F!op 
boi:11.eriri~.·them .•. $he·•said.ihe •. w9L11d, Ari:iuritl•l•ltJO,mymana~er:.]11fon:freifh1eti-tadhe··tiduse$llPef'ViSci,•s~id·thafwe 
.neeoed. to .g~lthe ti.atientrnovl;!d ovehi ag."tir, war1te:itov~ttothekt1 arit1.ask1:t1 M~ w1t~.111 toulciblir:igthepatlent 
aver; {informed her of whatih e+rousesuperViSOI' had safe'. .. She said thaiV~they'j we re t!iklngJl~elrp~tient out and .shoukt 
?e bae~ !iilbn: .l·'Nent ~atktoCHI .. l.i~form~d.n1ym:anag~rof whatAr.ri had said'.Aft4i5,•o:uin,anager.w~nt atj~.·.~hetked 
c,rrthe room,.·SJie·reti:Jmed•a.nqv;,•i;Jooklhep;tiehttw9'rtohecf 2. . 
·tliisp~tiebfand~i., wirn w~rt exfr~rnii1y ~nxio1.1i Jhed~fofi11:,effirigt6th~· 1cb stl'emed.foaad toth.efri~iMty.Arirt 
seemedvervresishinttot,1~Jngpat1ents,She·c11me1JvertoCHltwicetnatl• .. saw,demcindinstospeak·too1,JrdrreGtorln 
ana~gressh1e rna:rmer.Sherepeatediyqld nottakii!the patientwhe.n $he said she wouid ~I\<: s~erned. to beJ:orripletely 
h,,:i[tllig patient flriw;.this wai di~rjJptivrf~o ~rlpariie:sifomlvic~, i:ispeci~ lli/fodhe patfent,. . .... . . . . . . . . 

MarrMcVey .. R,N 
ta1·· · 

. -· . 

Sent from my iflfo:rnEl 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 470 of 618



JA-462

f'larm 
Sitnt. 
TO! 
Cc:: 
.Stibjidi 

13 :ov;111 Not+.-tan J, . 
frl~y.June 25; ~i5 i:2~ ?M 
Nc0l1e{ty, Susa:ei; Ptdli't~~n. A f 111 
Crliti.b~ Li11d~ . 
·131 Uif.tdion 

. . 

1 •wnappro.ithedby•Ann•lh.f twe hadi1po~sibfe be~/~;affi~pati!ru i~e~ • •·"•'ked Itel' lo tl1bnrate and she ti!ad off a 
llstt>fpossillle l]'atients that we: may ietld t11) getting,· IJ5ktd 1,ertfiheW'ais a1sigruid patle,u, and she 5tat~d "J !'I.wt 3 ..... J 
lh~ntred tiet ard sh~ st~ 'there wnir in& imd frold her that sfle lfil\i' go .11d I Wiii foilow: up with ,10 110d gect i,.-dfwlth 
ht"r; 

I ifr1!'!1.ttHi!ltri1-,i·.c.drit.!!(:ititf rlo1,1rid lts~·e.d•·h~f Jf.she i:pltldtt3foctu• Ih~ vu.it ~ndf4b{hso0.iitd.i.vith11~tn·~efr \vfoi!t'~•·WC 
sre; 

Uoot1 .ffit$ att1iat\\,ew1rn··w me.cteskar.d fltid Anffili!l\ln ttr&U1hihabo.-rd~ttn1;s; Up;on lookt~1g ,Uthe trJard.Aooe 
0111v' Iliad nrm pauerit and d'len :stated that she~10uld lw\lt 3 a~ 1Sil0 when lo~n feft. Anne then ,st.aterl ,i we m;iy have a 
tifH In" li,~ted 11,er l'.O ce•,tior~e~ She stated "t t.a'iie• llmn tillki111 to Abby:iill day and ~e ,nay ncit bl> comirig if( • t 
lN1:rucied AMe:c t.g~ll Abb-;back iirtd 1,,'lfifV If !;h..iwarorwas notcomitlg\1k An~e remt•d th11tr haw ~rt tJll.lil!J to 
~ra11.d :she r11n)lm- ~Y nottlf-t.oi:rin,gJI'!:" 1 srn,r~ie "~t ~ res,h~i~, I ti~etf ~o torall Abby ,)fij:l wn«if!TIJf sM-Jt cdt 
liot cotnrng m;1' · Arin.,e c&,aiti sta1e.# With tte(anns cn:iS'Se:d1. ~tha,ve ~je.niatklfif,;. to her I agatn S:~lfte.t!,"lt{ tririrep.lirase", · t 
rieed y~ utti#fllAht,y c!ll~Cllflflrm iN;he: i.fcir i~ ririt ccri'l'l;Inj iM/ Afli:!iilAnne!rttj,:iiil.· her ,!JrCltJf1d an# re~ecit;etjJief 
$ttnfflent ... F.fu had li!~r11~~11likedih:~1lshail b~en madtamfAnh:efoldb~r t~tibe h;d calle.:d,• l kteppeddwiv with•Fto 
and advised hetw:e should h.tve ~rt ftttiergency berl mcetin.e; to ~11dlfv pl,m.s for th@ t 11&ni1'.k8; · · 

f 1c•d tl"da the requ~sfto whkh. 1;t1e ~lm:i u11111adlateny to i:now! n;1:M.1nl ~th ttie · ernerg~flfy iril"~tlng, • ~l'tvut 
with Fkl and ~sltedA1'1te ll'ttJIIS .,, filldeJo nritdtQ)licDtr: ~I!$, . Ail~ stated tllJt stie did !TI)~ In.lite i'tfi\l calls,. 

I t~ok 1he; oclnurutt: btiot. :and aNed: 1't~tt Goklsmith nnd Mke:d lf ltt! cmdd l!iMi'l(Jhi$ evt:ninfl ant.I takt!!: t~ eharte 
rcde ... $[ctt agi~i;d to r~meJ# 1.vithe1.t he?sitation .. ·. itfutn ~l'lt our:.u, thes.\:.:}fflni l7~a:rd aridtQttd Anne that I hay~Si:olf 
eoml,tg .'rt.to d,j chargt!, 5~ ~sf<~"'· ···h.tts-.~tor.gwr±hJessli;t betng Qla:rgi!?:"lttitd t\•r\foitrt 'lla!i«ryct~citikttftOi:tface 
5tOttln. tht1t'.@ih •• Shethenituledn.1tl ly, 1'thenYOUriferl tn .call Jesslr:::n and let·.hl'!rk1,ow so. shedoesn•tcomiJn !!artv1' I 
repji~rf that f w,;tilcl d,tj so.· . 

i delegated caiKs.t::1 CynthJl.i su.111111 n ···hO ~fledl\lt'by Darin ~nd confinued th~t she w~uid indeed.be i1ere this 
e\lenlng, tPJH-11o 1i'lijn ~cikintn~:e , c.ill 1hr re~t otu,, t~ilin, to shore up staffingJ.a,t in ca:s.e. 

ittlsisUtesei:ti,idt!me th~ W!tlit tt ' Mt,1it.~d1!'t!!f,a.s ~e1in n1c<e,, tt1nalesc:e.1it1illl1 &n1J.lr,tubordl11~la,not fo: meriuar1oot · 
natlnsfhcttf nappropriataly wnic.t1 illf hav•.~ •F,RP~tlerits nrisk Md co:snhel1~$pitalJots of revf;!rtue s~1:on!.tarv ~o 
L1l'l.n~1fossILtllf trat1,ifeirh1i p;ttjnb; oi.1teif ourfai;il\t~1 

ft Jgel Brown RN V.J1IC.tFNf; 
otr~EX m 1Cotnr5pirnt()rv 'rhcr:·! 
f.J;1yu1e Me:dital u~ter 
Offlte:·.601•;n4.4ts,1 
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nori!ply@;c.ayu9arnt?d,or9 .. 
'ffiu1·~ay, April 28, 201612:ZS FM 
Utigmon 
FWd: RE: Anoe M~f$.hal\ 

From: i~S.8easley@t1AYtlOA~J;J.);01·g;> 
Stnt:rri,28A\11J20l;5ll;Q9~'.30.·r0000. 
To:·~nelty@CA:Y:UOA.\ilID,orv, <AP~A.V:OGAMED.tltQ>i •U£film~C';AY0CIA.MeD_org,'> 
Ce: <tundctwood@tay~1ned.ot3> 
S11thJet:t: RE: Am1e MmshaU 

fmn1 NobeJty,. ~usan 
Se1'ttfrl~; August·.~, 20Ui 5:ti4••PM 
Tot Bliasl'i3y, S••id~a;:Pedersert, ,il.'l,!!i,M;C:riirntt1 ·t.lrid:a 
de= Un~, f.ans1s A 
~.·RE: J\11neMarsllilll 

11.amts sandr1; This:n1111 beh~r that Ann twl$.disp~yeda:it·abng. 1tce~inly dld111Cttateher•lon1 to~nw ne.i.~.· 
colors •. we willlt,r,iij •to aucfress: her ~w,1:vtot flrst. ttii:~ MondlWt~<Jt"nirig !Nhei"i A.Jan tet1.1~; If ~u n~liild·· m~ m,P-rtht. • 
~ekend;. yri.UrJOW hai'lie a/tmy numbers., ff y<>it l:'l~ad rn1;: tt) ~Mt'! i~, h:~ri ~:th$t lbs ~It. . 
SUHrr 

f'ronn Bea*W,Sandra 
Sant;: ~l AUIJUSl:••t2Jll5'4:$2: p"' 
i"o: ~, Alan; ~. ~1; CtiJmb, Linda 
.:C= ~,J(e~ ·/\• 
Slfdei::ti RE, M~e.Mw:$1jli 

H:iAlan; 
atwasari~ifyto rneetwithMneMttrtibaUrodat'ba~qnherbeti:iJ:vic1rac1d.workperfQmi.,.ht;ethrou1t1ou.f:th.e.day; 
P1ea!ie ~the emal1 below. 

r~i:faviS.~ntiits flr1f djy ~ frQni -w"'t..nrora aft(I· it ~ b1Mn ,,t rn1eri!$t1oe ~ 0·f ev~m;s:, 
lt!ttrtoooUt i»ap.propriete.·belravk}r: iii a leader and.then moved Oil to attwl behavior. 
Th!;r,tttri,\ 1.aske~ Kansas ti, sltJtt. orr mv m emtrtg With An ,,e ar2 :3C)Ptti t-Qd'ay. 
1 had t:hti> ilir~~ m i)r, ~~fotfcr ~.· ur.itr11'1tne tcu c:tl11~l1:ijtlQn r001t1, · · 
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Code of Conduct Incident #1 

• I opened the meeting with, Anne you now Kansas. Kansas is here to listen and monitor our meeting. 
• I started the conversation by asking Ann, "how do you think our initial conversation went this morning when I 

asked to meet with you sometime today." Ann stated, "it went okay, I agreed to meet with you." 

• I shared with Anne my perception of that she "flipped" me off during our morning introduction which I found to 
be unkind, disrespectful, and unprofessional. 
This morning when I asked Anne to meet with me sometime today so that we can get to know one another, she 
rolled her eyes and flipped her hand in a dismissing gesture then verbally stated, "well, okay." 

• I asked Ann, "how would that made you feel if I had treated you that way?" 
Anne stated, "it would not have bothered me, you are taking it personal." 

• I informed Anne that I am not taking it personal. That is about being courteous and respectful. 
• Anne stated, "I am just going to do my job and not all this warm and fuzzy stuff, I'm over it." 

Code of Conduct Incident #2 

• After receiving the morning charge nurse report, I verbally informed Anne that I was going to 0830 bed huddle 
"with" her. 

• At 0830, I went onto the unit looking for Anne and she had already gone down to the bed huddle without me. 
• At the end of bed huddle, I approached Anne and asked, "what happened, you did not inform me that you were 

leaving to go to bed huddle and I specifically told you that I was going to go with you." 
• Anne stated, "you are grown, I don't have to hold your hand like a baby, you know where it is." 

• I stated to Anne, "no, I'm not a baby, but I did tell you that I was going to go to bed huddle with you and I have 
gone to bed huddle before but each time end up taking a different route." 

• I shared with Anne during the 2:30pm meeting that I found that action of leaving me without notice to go to the 
bed huddle was disrespectful to me as a person and as the director of the unit. 

• I asked Anne how do she think she would have felt if I had done that to her. Anne stated, "it would not have 
bothered me, I had things to do, I don't have to hold your hand, you knew where to go, and I think you are 
taking this personal." 

Work Performance 

• It was bought to Anne's attention that there are a total of 4 nurses scheduled for this Sunday (8/30) by Sharon 
Newton around 0930. 

• Sharon was informing Anne so that Ann could try to fix the severe shortage of nursing staff for Sunday day shift. 
• Per Sharon, "Anne told me to take it to Sandra." 
• I informed Anne to call staff to see if someone would switch because the unit is over staffed on Tuesday (9/1) 

but short on Sunday (8/30). 
• Anne stated, "it doesn't matter because no one is going to come in, we are all tired and over worked." 
• Anne made this assumption with no attempt to call staff. 

• During the 230pm meeting, I informed Anne that it is inappropriate to verbalize that negative result before 
making any phone calls to the team and as team leader you must true to resolve the issue and not 
automatically give the team a negative response as the end result. 

• Anne stated, "that's just the way it is, it's been that way for months now, I'm not going to cover it, I'm just going 
to do my work." 

• I clearly stated to Anne, "the expectation is for you as the team leader to make the calls to our team when you 
are aware that the unit will be short, that is your role as a team leader, I need for you to hear me (because Anne 
kept interrupting me by saying-I'm not going to cover it), the expectation of the team leader is to try to ensure 
that the unit is staffed, make the calls and if staffing is not fixed, then informed me so we can work together in 
leading the team and this is an operation expectation of your role as a team leader." 

• Anne stated, "we don't have a job description for a team leader, the other 3 directors were supposed to work on 
it, I don't know what I am supposed to do." 
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• I informed Anne that she does know what to do, that she has been a team leader and/or charge nurse for a long ·~ 
time and that she knows the expectations of the role. 

Unprofessional Conduct 
• Then Anne stated, "this is harassment and intimidation, you have another director in here with us, it's 

harassment, I know what is going on here and why." 
• Kansas stated, "I am here only to observe the meeting, nothing else." 
• I stated, "I have no idea of what you are talking about but this is not harassment, we are not trying to intimidate 

you, it doesn't matter to me whether the hospital is union or nonunion and having worked in both union and 
non-union environment-I can assure you this is not harassment." 

• Anne jumped up out of her seat, raised her voice and stated, "I am not going to talk union with you, this 
conversation is over" as she stood in the open door way of the consultation room and then she literally stormed 
out heading back to the unit. 

Anne has displayed several failures in the code of conduct inclusive of poor job performance. 

Thanks, 
Sandra B. 

From: Crumb, Linda 
Sent: Friday, August 28, 2015 2:07 PM 
To: Beasley, Sandra 
Subject: Re: Anne Marshall 

Anne's behavior today is the same we have been seeing for months. I agree you need to have Kansas with you and I 
think your caring style is appropriate. She should expect a meeting with you to review expectations and you will have 
examples from today that demonstrate what you don't expect from a Team Leader. Give Alan an update when the 
meeting is over. Good Luck. Call me after 

Sent from my iPhone 

On Aug 28, 2015, at 1:56 PM, Beasley, Sandra <SBeasley@CAYUGAMED.org> wrote: 

Hi Linda, 
Kansas and I are going to meet with Anne Marshall today. 
I asked Kansas to sit in on my meeting with Anne so that she does not feel threatened nor attacked. 

• 15\ This morning around - 0700, Anne pretty much flipped me away when I informed her that I 
would like to meet with her sometime today so that we can get to know one another. 

• 2nd, I informed Anne that I was going to bed huddle with her at 0830 and she left without 
informing that she was heading that way. 

• 3rd, There are only 4 people scheduled for this Sunday, and 8 on Tuesday. When Sharon 
approached Anne about it, Anne informed Sharon to take it to Sandra. I would have expected 
Anne (the team leader) to facilitate calling staff to manager the direct operations of the unit. 

• 4th, I was discussing the schedule with Anne and Crystal. Anne became argumentative when I 
informed me that we do not staff for all beds. That we staff based on ADC and that is the 
national hospital standard for all hospitals. Anne insisted that the last place that she worked 
staffed accounting to the number of beds which we know is impossible. 
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Therefore, I want to have a crucial but caring conversation with her today at 2:30pm and have Kansas 
there as a witness to the conversation. 

Thoughts?? 

Sandra 
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Goal Se-,ttillg 

lndividµ~}izcd l'er:fo:rm1ui~e lit-1p;rovf!tncnf Pliu1 

,St:fiii·ee sondardlluu.c. .r.._.;;. -'..i.·- .- -~;i--: • -i,il; 

P~r,pie/Comn1t.tnity 

. 0I..ost tcJuper 
-Foui lMg1Jage 

,.foi:ffeotive fe~tlbaek 

(imgrb '"b.atef ui") 

lndivitlJlll Gil.US totf:mpr:oVrut1e11..t 
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Date .July 15, 2009 

Name: RN 

Dear 1911r, 

This letter will confirm our decision to suspend you for 3 days. This decision was 
based on the violation of the employee conduct policy which we discussed. By 
suspending you for your actions, it is important that you recognize that this 
(behavior/performance) is not acceptable, and that it will be necessary for you to 
make the necessary corrections that we have discussed immediately. If there are any 
further violations of the employee conduct policy it will result in immediate termination. 

If you have any questions, please don't hesitate to contact me. 

Respectfully, Linda C. Crumb RN interim Director 4th Floor 

~~c~.J 
Cc: Personnel file 
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Cayuga 
Medical Center 
at Ithaca 

EMPLOYEE NAME: 

EMPLOYEE COUNSELING FORM 

DATE: _5/18/12 ------

DEPARTMENT: _Emergency Department 

__ VERBAL WRITTEN WARNING 

SUSPENSION 

__ TERMINATION 

Policy, as stated in the Policy & Procedure Manual: 

__ 2 ND WRJTTEN WARNING 

X_FINAL WRITTEN WARNING 
(Optional) 

----------------
Reason for Counseling: Response (Add additional documentation as necessary): 

._. has demonstrated repeated unprofessional conduct to include explosive and aggressive 
behavior, hollering profanity, and slamming of patient charts in the patient care area. This 
behavior was witnessed by patients and their families in the Emergency Department in addition 
to the entire ED team. 

behavior was unable to be redirected by team members. --has been counseled 
numerous times in the past following the disciplinary process for this exact behavior. .,._.did 
demonstrate a significant period of improvement but has been unable to consistently maintain 
that improvement. The explosive behavior and rage that -.demonstrates makes the entire 
interdisciplinary team in the Emergency Department and support services feel threatened and 
unsafe. 

After consultation with Susan Nohelty and Alan Pedersen we have decided, as a team, that due to 
J J significant past period of improvement that he would be moved to the DIE shift where 
his behavior can be monitored in lieu of immediate termination from the medical center. 

Expectations for Improvement (list the acts of improvement, monitoring tools and dates for 
follow-up): _The expectation is your unprofessional behavior and conduct will cease and desist 
immediately. There will be no swearing, slamming, or other demonstration of unprofessional 
conduct or you will be terminated immediately. Your shift will be changed to a day evening 
rotation along with your new weekend rotation effective June 24, 2012 . 

. ~ t,i _,,.i ;,, ·1· _., . ,,..,,- /.-·--/ ,.... i 
' ,,, ' ' • '' ' \ ,, f\ ; ' I ' / G;I I I ' ' I - . ' /. :) ' I I"\ I\ . \ \. ·'-'\ \. \ / / ,, ' ',,' i ' /,-,<-.•. ! /) ./ . 

<.'.,i 'v\.i·:.l \. H · \ \.,.: , \1 ,..! ·, \ .I'\ 1 1 v---/I I .., 
I '.J \,., ' \..._. \., '\..j ' ... / /' I \... i ' !~_.,-

Director/Reviewer's Signature/Date 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 478 of 618



JA-470

--~,--
.~~ Cayuga 

<7 MEDICAL CENTER 

A Member of Cayuga Health Syst!lm 

EMPLOYEE NAME: J 

DEPARTMENT: 

__ VERBAL WARNING 

_x_ SUSPENSION 

__ TERlvllNA TION 

Reason for Counseling: 

EMPLOYEE COUNSELING fOR.i\11 

DATE: October 16, 2015 

__ WRITTEN WARN""ING 

__ FINAL WAR.1'i'ING 

A) After counseling, coaching, written warning, and improvement plan with goals; 
....-.,has been unable to abide to Nursing Code of Conduct. She: 

a. Exhibit'> threatening behavior towards other peers 
b. Criticizes coworkers and uses rudeness 

Expectations: 
will be suspended for two days and then will come to days for a minimum of 6 

weeks to reevaluate role and behavior 

Time Frame: 
Immediately 

' - ~ -'It 

,-·-----.-: ~ :;-tf -· -:_cl~--~-
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Cayuga 

Medical Center 
at Ithaca 

EMPLOYEE NAME: 

DEPARTMENT: Pham1acy 

_X_VERBAL WARNING 

SUSPENSION 

TEllMINATJON 

Reason for Counseling: 

EMPLOYEE COUNSELING FORM 

DATE: 04/01/2016 

__ WRITTEN WARNING 

__ FINAL WARNING (Optional) 

Additional warning: 

,e,,und got into a loud heated argument concerning an infusion delivery. - had 
asked someone to deliver an infusion medication. ••t:;;was taking a stocked out medication 
(heparin drip) to MED,41•• was in the IV room and .. was working on paperwork today . 
.... had asked if she could do anything to help before I went to deliver the 4th floor cart, and I 
asked her to deliver the ICU cart for ... According to coworkers, as I was not in the pharmacy 
for the exchange, - repeatedly verbally abused . I arrived to hear - call ••1119an 
"ass hole." Coworkers said that - used curse words loudly enough to be heard from the hall. 
The entire exchange was extremely unprofessional. 

Expectations: 

I expect-to treat I ] with respect, and to cease verbal abuse of coworkers. 

Plan: 

If things do not improve, we will have to take further action, but for now we will monitor the 
situation. 

Employee's Signature/Date 
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From: "Brown, Norman J.11 <njbrown@CAYUGAMED.org<maHto:nJbrown@CAYUGAMl::D.org» 
Tu: ''PeiJerser, Alan" <APedersen@CAYUGAMED.org<mailto:APE.?derseh@CAYUGAMED.org>> 
$ub;ect:Ttmeline · 

......... ··.··.······· ·. 

Events fromiJ6/Z4/2015 

114FContacted by House Supervisor Cindy Brown regarding Team Leader Ann Marshall calling stating that she 
could take no new patients due to patients that "might need ICU placement from the Cath Lab after 1700. I stated to 
Ho1Jse SupervtsorCindy Brown that the AcuJtV of the patients when I teft at 1130 was Jow except for one vented patient 
and that as l was leaving the facility to go to an off site meeting ream leader Ann Marshall was heading out. to the 
parkir'lg area. 

At J407 I was ct.lntacted yia text by House Supervisor Cindy Brown that ream LeadetAnn Marsha lhhat only 3 RNs 
were on tomorrow and no charge .. 1 asked ifTeam Leader Ahl'.i Marshall had made calls to supplement staffing. House 
Supervisor Cindy Brown said she was enrouteto the unit to follow up. 

At 1431; House Supervisor Cindy Brown advised via text that Team Leader Anne Marsha([ statecHhat no oh.e [s 
comthg ih and I have been aware of this for a week:. 

At approx.1435 J was called out ofour retreat meeting by John Turner, Ad min on CalL i was Joined outside byAVP 
Linda crumb, Sandra Fuller Director of Cath tab. House Supervisor Cindy Brown was on. the phone which Mr. rumer had 
on speaker. ream Leader Anne Marshall was asking permisston to not take patientsfo the 1CCLi and tr<1rtsfer thern out of 
the hospital secondary to "Very Critical Patients1' I asked House Supetvisor Cindy Brown to relay to the group the 
patient reporton the patients currently in the ICCIJ so that we could assess the situation. learn Leader Ann Marshall 
stated that she h?d 8 criticat patients. After heating the situation and patient report, I as the Director of the unit advised 
the House .Superv~or Cindy Brown to instruct Team Leader Ano Marshall to assign an RN 3 patients and that would be 
the tacticWe Will use. Team Leader Ann Marshan was heard Tn the backgroundby Mt'.Jutner, rv,s. Crumb, and Ms, 
Fuller adamantly.refusing to assign a nurse 3 patients by stating tha(!'Jf fie v,laht~ thatddri:e h:e cal'l come ifrernqjfoit •·· .• 
becjijs~Jw-Htttot? At that time AVP Linda Crumb stated that Ms biBartolo was ln the ED ahd would Corne Up ahdfake 
Charge at 1500 and make the assignments since Team Leader Anh Ma rshalt would be leaving atthat titne. 

At approx.1450leam Leader Ahn Marshall went into Dr. Hannahs office and remained there until 1500. 
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At approx. 1500 Ms. DiBartolo came in and received report from House Supervisor Cindy Brown on the unit. It was 
discovered that in fact that one patient had orders to down grade to a med surg floor that was written at 1330 and 
another that was to be transferred to med surg or discharged home. 

1707 Email received from House Supervisor Cindy Brown: 

o The ICU started with 8 patients. 1 patient was discharged. They received a Stemi from the ED. 

I received a call that rm 5 could transfer to medical. As I was getting that bed arranged I received a call from cath lab that 
the 1st outpt was getting intervention. I then called Anne to get a bed for cath patient she informed me that she needed 
the medical patient out before cath patient could come and that they would not take anymore after that as they go to 4 
nurses at 3. I got her the medical bed and received a bed for the cath lab patient. 

I then called John Turner AOC to see what the plan would be for more admissions. I was told to deal with the immediate 
and we would face the rest as it comes. John said to call him if we get another patient. The cath lab called for a bed for 
the 2nd outpt that was receiving intervention. Ann said she could not take it and by the way there are only 3 nurses on 
tomorrow· and no charge. I asked her if she had made calls she replied no one is coming Joel has been aware of this for a 
week and a half. Jess the cath lab manager was present along with Cynthia Sullivan witnessing this conversation. I again 
said did you make calls she said all calls had been made and emails sent no one is coming. Sharon Newton then came by 
and said Joel can do charge tomorrow and Ann said he will have to. Ann again is condescending and unprofessional. I 
then again called John Turner who in turn got other administration present and talked on speaker phone. Cynthia 
Sullivan witnessed the entire conversation. I asked Ann for the charge book to tell Joel about the patients that are in ICU. 
She said I can tell you about them I relayed the info to the administrative group. Joel said that it sounded as if 1 RN could 
take a third patient and to tell Ann to assign them. Ann replied she will not assign anyone 3 patients it's not safe and if 
Joel wanted someone to have 3 he better come in and assign them because she wasn't. It was then discussed that Deb 
Dibartola was present in ED and ask her to come up to ICU and do charge. Deb agreed but needed to finish documenting 
there so I came up to take charge report. Right after I received report I called Lori Davis about rm 3 to be told that she 
was waiting on Dr Stefek that the patient would either go home or to Tele. I then called Dr Delima to ask about rm 4 she 
informed me she had written a transfer order at 1;30 to transfer to medical. So out of 8 patients that are not safe to 
have more than 2 patients per nurse 2 of them didn't even belong there. I am also concerned that Ann is so critical of 
the staffing but is able to go outside off the property to smoke on 4 occasions that I witnessed today. 

§ 1706 received an email from Cath Lab Manager Jessica Miller 

"Joel, 

My staff and I had a really unfortunate interaction with Ann Marshall today (6/24/15) while she was acting in the role of 
a charge nurse. Ann was confrontational, unprofessional and certainty did not conduct herself in a manner befitting a 
team leader. When you have an opportunity, I would really like to sit down and discuss specific examples of what we 
experienced. " 

1754 received a call from Cath Lab Manager Jessica Miller regarding the issue with TLAM earlier in the day. 

o Highlights of the call included: 

§ TLAM stating that the ICCU team could not handle a sheath removal. 

§ Cath Nurse called for room for patient and was told by TLAM that room 2 needed to be cleaned. (6 other rooms were )( 
available) 

§ 20 minutes passed and cath nurse called and spoke to TLAM and the nurse taking the patient was at lunch. ( TLAM did 
not have a patient assignment) 
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Events from 06/25/2015 

1055 Team Leader Ann Marshall emailed me and CC'd team leaders and Clinical Educator Sharon Newton the 
following: 

"Joel, 

I am aware that you were away when I emailed you my request, and this is one of the big issues of having an interim 
director who is not local and gone for extended periods of work days.However, as you pointed out in yesterday's Team 
Leader meeting, you are always checking your email. This being the case, I am sure you were aware of my request. In 
the past multiple people have been approved to attend TRENDS and seeing as I have never been to a conference I hoped 
I would have a good chance to attend. Further, when I spoke with Sharon yesterday I was told that I was the first person 
to formally request to attend the conference. I cannot help but feel that your decision to deny my request was 
unprofessional and based on a personal bias you have against me. I am requesting you reconsider your decision. 

Anne 

1038 my response to Team Leader Ann Marshall: 

11As Sharon is not the Director, she would not have knowledge of the individuals that approached me prior to your 
request." 

1424 Email received from Melissa Clark RT: 
11 Hi Joel, 
This is just a follow-up to the meeting that I had with you this morning. 
Over this past weekend (June 20th and 21st) some of the staff in the ICU made statements such as - 11We'II just 

give it to the GI when he gets back to take care of". On one occasion Sharon Newton was standing there and she never 
commented pro or con to these employees. 
This again happen yesterday (June 24th) by other staff in the ICU behind the nurses' station at the assignment board. 
The same sort of statement was made - 11The GI is aware of it, he signed off on the schedule and he can take care of it". 
This time Anne Marshall was standing there and she never tried to correct the conversation or stop it. 

Along with this multiple hand copy of letters were delivered to me which I have scanned into this email as well. 

Thank you for allowing me to serve, 

N. Joel Brown RN CLNC CFNE 
Director of ICU/Respiratory Therapy, Interim Cayuga Medical Center 
Office: 607-274-4491 
Cell: 575-418-9491 
njbrown@cayugamed .o rg<ma i Ito: nj brown@cayugamed .o rg><ma ilto: n j brown@cayugamed.org> 

11This we do, So Others May Live." USAF Pararescue Credo 

\2._ I ( c ) 

~ 
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Brown, Norman J. 

From: 
Sent: 
To: 
Cc: 
Subject: 

Brown, Cindy 
Wednesday, June 24, 2015 5:07 PM 
Brown, Norman J. 
Crumb, Linda 
events of 6/24/15 

The ICU started with 8 patients. 1 patient was discharged. They received a stemi from the ED. 
I received a call that rm S could transfer to medical. As I was getting that bed arranged I received a call from cath lab that 
the l't outpt was getting intervention. I then called Anne to get a bed for cath patient she informed me that she needed 
the medical patient out before cath patient could come and that they would not take anymore after that as they go to 4 
nurses at 3. I got her the medical bed and received a bed for the cath lab patient. 
I then called John Turner AOC to see what the plan would be for more admissions. I was told to deal with the immediate 
and we would face the rest as it comes. John said to call him if we get another patient. The cath lab called for a bed for 
the 2nd outpt that was receiving intervention. Ann said she could not take it and by the way there are only 3 nurses on 
tomorrow and no charge. I asked her if she had made calls she replied no one is coming Joel has been aware of this for a 
week and a half. Jess the cath lab manager was present along with Cynthia Sullivan witnessing this conversation. I again 
said did you make calls she said all calls had been made and emails sent no one is corning. Sharon Newton then came by 
and said Joel can do charge tomorrow and Ann said he will have to. Ann again is condescending and unprofessional. I 
then again called John Turner who in turn got other administration present and talked on speaker phone. Cynthia 
Sullivan witnessed the entire conversation. I asked Ann for the charge book to tell Joel about the patients that are in ICU. 
She said I can tell you about them I relayed the info to the administrative group. Joel said that it sounded as if 1 RN could 
take a third patient and to tell Ann to assign them . Ann replied she will not assign anyone 3 patients its not safe and if 
Joel wanted someone to have 3 he better come in and assign them because she wasn't. It was then discussed that Deb 
Dibartola was present in ED and ask her to come up to ICU and do charge. Deb agreed but needed to finish documenting 
there so I came up to take charge report. Right after I received report I called Lori Davis about rm 3 to be told that she 
was waiting on Dr Stefek that the patient would either go home or to Tele. I then called Dr Dellma)to ask about rm 4 she 
informed me she had written a transfer order at 1;30 to transfer to medical. So out of 8 patients at are not safe to 
have more than 2 patients per nurse 2 of them didn't even belong there. I am also concerned th Ann is so critical of 
the staffing but is able to go outside off the property to smoke on 4 occasions that I witnessed t day. 

Cind'y .£.. '.Brown, RN 
J{ouse Suyren1isor 
Cayuga :M.edka{ Center 
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Brown, Norman J. 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hi Joel, 

Brown, Cindy 
Wednes ay, June 24, 201 
Brown, N man J. 

I 

From the moment Deb Debartola walked into the I ANGIE YOUR HOSPITAL AIDE WAS CONFRONTATIONAL AND 

DISRESPECTFUL TO HER. She was downright angry t t was placing a ED patient in the ICU that would be transferred to 
Rochester tomorrow at 6AM. 

Cinay £. '.Brown, 'R:N 
Jfouse Suyrervisor 
Cayuga Jvl.eaica( Center 

I '~' ·: .' : 

e \ c,) 
~ 
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Brown, Norman J. 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hi Joel, 

Brown, Cindy 
Wednesday, June 24, 2015 6:04 PM 
Brown, Norman J. 
crumb, Linda 
direct order 

The more I think about this I have to say for an employee to disobey a direct order from your director should result in 
serious consequences. I am appalled that Ann will not only disobey a direct order but then be disrespectful to the 
director and witnessed by several staff. 

Cindy L '.Bl'OW11, 'RJv 
Jfouse Suyrervisor 
Cayuga Jvtedlca.[ Center 
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.: .t approximately 1300-1400 on 06.24.2015 I was sitting at my desk in ICU when Cindy Brown the supervisor walked back 
talking on her phone. She sat two chairs down from me. Anne Marshall the ICU charge nurse was following behind. 
Cindy was on the phone trying to describe the status of the ICU and the staffing situation. She talked to multiple people, 
Anne repeatedly stated that there was no charge nurse at 3 and that they could not take the patients from the cath lab 
or the ED. That the situation was not safe. She confirmed that calls had been made and that emails had gone out with no 
response. At one point Cindy stated that "I told her that" ... Anne demanded to know what Cindy was referring to. Cindy 
did not respond as she was continuing to try to work out a plan. Anne demanded again. Cindy told Anne that Joel 
indicated that someone needed to take 3 patients so we could take the patient from the cath lab. Anne stated "I will not 
do that to my nurses, it is not safe". Cindy repeated this back to Joel. Anne again stated "you tell him I will not do that to 
my nurses, it is not safe". Her voice was slightly raised the second time. The conversation continued and it was decided 
that Deb Dibartolo would come and be in charge. I left at that point in time. On Anne's part, there was no attempt at 
problem solving, no indication that any discussion of alternative plans would be acceptable to her. I was disappointed 
that a charge nurse would not furth.er utilize critical thinking skills to provide patient safety, leading me to believe that 
she may have had an alternative agenda. 

SV1C!YOV'v Newtoll'v RN '&SN C,C,RN 

rR- l (l) 
.. 

~ 
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Miller, Jessica 

From: 
Sent: 
To: 
Subject: 

McVey, Mary 
Wednesday, June 24, 2015 7:14 PM 
Miller, Jessica 
ICU experience 6/24/15 

On 6/24/15, we had a cath lab patient who needed an ICU bed. Around 1200, we were told that the patient would be 
going to ICU bed 2, but the bed was not clean. We would have to take the patient to CHI until the room was ready. I took 
the patient to CHI at 1215. Shortly after, Ann came over to CHI. I asked her how long she thought it would be. Ann 
replied that she thought it would be about 20 or 25 minutes. I cared for the patient for about 45 minutes, then went 
over to ICU to check on the status of the room, as I had not heard anything. When I walked in, Ann was sitting at the 
desk. I asked where we were with getting the patient over. I could see that the room appeared clean and ready. Ann said 
that "they had to get rid of their patient", and then they could take my patient. I again asked how long she thought it 
would be. Ann replied it would be about 20 minutes. I asked her to give me a call so that I did not have to keep 
bothering them. She said she would. Around 1400, my manager informed me that the house supervisor said that we 
needed to get the patient moved over. t again walked over to the ICU and asked Ann when I could bring the patient 
over. I informed her of what the house supervisor had said. She said that "they" were taking their patient out and should 
be back soon. I went back to CHI. I informed my manager of what Ann had said. At 1415, our manager went and checked 
on the room. She returned and we took the patient over to bed 2. 
This patient and his wife were extremely anxious. The delay in getting to the ICU seemed to add to their anxiety. Ann 
seemed very resistant to taking patients. She came over to CHI twice that I saw, demanding to speak to our director in 
an aggressive manner, She repeatedly did not take the patient when she said she would and seemed to be completely 
halting patient flow. This was disruptive to all parties involved, especially for the patient. 

Feel free to contact me with any questions. 

Mary McVey, RN 
CHI 

Sent from my iPhone 
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Crumb, Linda 

From: 
Sent: 
To: 
Cc: 
Subject: 

Brown, Norman J. 
Friday, June 26, 2015 1:25 PM 
Nohelty, Susan; Pedersen, Alan 
Crumb, Linda 
Interaction 

I was approached by Anne that we had a possible bed/staffing/patient issue. I asked her to elaborate and she read off a 

list of possible patients that we may end up getting. I asked her if she was assigned patients and she stated "I have 3". I 
thanked her and she stood there wc1iting and I told her that she may go and I will follow up with Flo and get back with 

her. 

I immediately contacted Flo and asked her if she could come to the unit and run the board with me to see where we 

are. 

Upon Flo's arrival we went to the desk and had Anne run through the board with us. Upon looking at the board Anne 

only had one patient and then stated that she would have 3 at 1500 when Joan left. Anne then stated" we may have a 
call in" I asked her to elaborate. She stated "I have been talking to Abby all day and she may not be coming in" I 
instructed Anne to call Abby back and verify if she was or was not coming in. Anne restated that I have been talking to 
her and she may or may not be coming in" I stated, "Let me rephrase, I need you to call Abby and confirm if she is or is 

not coming in." Anne again stated with her arms crossed, "I have been talking to her" I again stated, "Let me rephrase, I 
need you to call Abby and confirm if she is or is not coming in." Again Anne stood her ground and repeated her 
statement. Flo had earlier asked if calls had been made and Anne told her that she had called. I stepped away with Flo 
and advised her we should have an emergency bed meeting to solidify plans for the evening. 

I texted Linda the request to which 0 he replied immediately to move forward with the emergency meeting. I went out 
with Flo and asked Anne if calls we1 made to not duplicate calls. Anne stated that she did not make any calls. 

I took the schedule book and called ·~cott Goldsmith and asked if he could work this evening and take the charge 
role. Scott agreed to come in withe, ;t hesitation. I then went out to the staffing board and told Anne that I have Scott 
coming in to do charge. She asked, · \-hat's wrong with Jessica being Charge?" I told her that it was my decision to place 
Scott in charge. She then stated rud ly, "then YOU need to call Jessica and let her know so she doesn't come in early" I 

replied that I would do so. 

I went back to my office and called .' · ssica HJ rdy to let her know she would not be in charge. 

I delegated calls to Cynthia Sullivan .. ,ho called Abby Dann and confirmed that she would indeed be here this 
evening. Cynthia then volunteere(' '· c;ill the rest of the team to shore up staffing just in case. 

This is the second time this week ti· · Ms M.:irshall has been rude, condescending and insubordinate, not to mention not 
stating facts inappropriately which · . 1ld hc1vQ put patients at risk and cost the hospital loss of revenue secondary to 

unnecessarily transferring patients out of our facility. 

Thank you for allowing me to serv·' 

N. Joel Brown RN CLNC CFNE 
Director of ICU/Respiratory Ther;q ·, .t ui: n 

Cayuga Medical Center 

Office: 607-274-4491 
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Cayuga 
Medical Center 
at Ithaca 

EMPLOYEE COUNSELING FORM 

EMPLOYEE NAME.: DATE: lft3;0,:/,,. 
dlo,&nu Oq,,M~ 

DEPARTMENT: o·. 
4 WJe.. ~vf Sdf'" 

-X-VERBAL WARNIN&' __ WRITTEN WARNING #1 

SUSPENSION __ FINAL WARNING (Optional) 

__ TERMINATION 

Policy, as stated in the Policy & Procedure Manual: See patient minimum of every hr 

Reason for Counseling: pobh"'f '1 f\1p{2) (\. a~ ~m.me.V\.Jf:;. 

® 

Expectations: »Ii _ f I . . . 

11~ ~~ ~~~ (\~ - {;,_ ~ J 
Empfyee's Sig~atm~:f!~ {\<(\ .Q},.Q_j\..V) 

1--\ t:i ~. UL . c.J II) JY/ J 5 
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< .Back to.the newsrogm 

Selecting the Right 
Hospital Can 
Reduce Your Risk of 
Avoidable Death by 
50%, According to 
Analysis of Newly 
Updated Hospital 
Safety S.core Grades 
Washington, D.C., April 25; 2016 - The 
·Leapfrog-Group announced todaythe· 
Spring 2016 Hospital Safety Score update, 
assigningletter grades to more than .2,500 
tJ.S. hospitals,. assessing medical errors; 
accidentsj injuries and infections. 
Alongside the update, Leapfrog contracted 
with Johns Hc,pkins Medicine;s Armstrong 
Institute for Patient Safety and Quality on· a 
new reportestimatingthe number of 

® 4&AL 

Press Inquires 

W:e·are happy to help 
tu.embers of the press 
inform the· public abouttl;Ie 
Hospital Safety Score~ For 
interview requests or 
additional. information for 
print, electronic and 
broadcast journalists, 
plea$e contact: 

.Ashley Duvall 
(908) 325-3865 

If you are a hospital looking 
fotatemplate ptesa releas~ 
to announce Your Hospital 
Safety Store, please contact 
info@temifrowrous,.org. 

· avoidable deaths athospitals in eachgrade leveL The analysis findsthat despite 
considerable improvement in th<;! safety of hospital care since the Score's launch in 
2012, avoidable deathstemainhigh. Findings poinfto a 9% higher risk of avoidable 
death in B hospitals1 55% higherin C hospitals, and 50% higher in I) and F 
hospitals, than in A hospitals~ 

the analysis was led by Matt Austln~ Ph.D.t Assistant Professor atthe Armstrong 
Institute for Patient Safety and Quality and ·the Department of Anesthesiology and 

http://www.hospitalsafetyscore;org/about~us/newsroom/display/442022 4/29/2016 
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Critical Care Medicine at John Hopkins University School of Medicine. In total, the 
analysis showed an estimated 206,021 avoidable deaths occur in U.S. hospitals 
each year, a figure described as an underestimate in the analysis because the 
measure only accounts for a subset of avoidable harms patients may encounter in 
the hospital. Of the 206,021 avoidable deaths occurring in all hospitals, 162,117 
occur in B, C, D, and F hospitals. The analysis concluded an estimated 33,439 lives 
could be saved each year if all hospitals had the same performance as those 
receiving an A. 

The April 2016 update highlights newly-added patient experience measures shown 
in the research to have a relationship to improved patient safety outcomes. These 
include results of patient surveys about: communication about medicines, 
communication about discharge, nurse communication, doctor communication, 
and responsiveness of hospital staff. Additionally, for the first time, the Score 
includes two new infection measures, MRSA Bacteremia and C.difficile. 

"It is time for every hospital in America to put patient safety at the top of their 
priority list, because tens of thousands of lives are stake," said Leah Binder, 
President and CEO of The Leapfrog Group. "The Hospital Safety Score alerts 
consumers to the dangers, but as this analysis shows, even A hospitals are not 
perfectly safe." 

Report Highlights Include: 

• Of the 2,571 hospitals issued a Hospital Safety Score, 798 earned an A, 639 
earned a B, 957 earned a C, 162 earned a D and 15 earned an F. 

• Additionally, 153 hospitals earned the "Straight A" since 2013 designation, 
which calls attention to hospitals who have consistently received an A grade 
for safety in the last three years of Hospital Safety Scores. 

• Maine, which has had the highest percentage of A hospitals for the last four 
rounds of the Score, dipped to second behind Vermont, where 83 percent of 
its hospitals achieved an A. This is the first time Vermont has claimed the 
number-one spot. 

• Alternatively, for the third year, zero hospitals in the District of Columbia 
received an A grade. Similarly, Arkansas and Wyoming had no hospitals with 
an A grade. 

For more information about the Hospital Safety Score or to view the list of state 
rankings, please visit www.hospitalsafetyscore.org. To learn how employers are 
footing the bill for hospital errors, visit Leapfrog's Cost Calculator. Journalists 

http://www.hospitalsafetyscore.org/about-us/newsroom/display/442022 4/29/2016 
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interested in scheduling an interview should contact 
LeapfrogMediaGroup@sternstrategy.com. 

Jordan Derk, M.P.H, Johns Hopkins Medicine's Armstrong Institute for Patient 
Safety and Quality also assisted in the analysis. This project was funded by The 
Leapfrog Group and was reviewed by Peter Provonost, M.D., Ph.D., Johns Hopkins 
University, David Hopkins, Ph.D., Pacific Business Group on Health and Mike 
Rosen, Ph.D., Johns Hopkins University. 

About The Leapfrog Group 
Founded in 2000 by large employers and other purchasers, The Leapfrog Group is a 
national nonprofit organization driving a movement for giant leaps forward in the 
quality and safety of American health care. The flagship Leapfrog Hospital Survey 
collects and transparently reports hospital performance, empowering purchasers 
to find the highest-value care and giving consumers the lifesaving information 
they need to make informed decisions. Hospital Safety Score, Leapfrog's other 
main initiative, assigns letter grades to hospitals based on their record of patient 
safety, helping consumers protect themselves and their families from errors, 
injuries, accidents, and infections. 

© Copyright 2015, The Leapfrog Group. Updated April 29, 2015. 

http://www.hospitalsafetyscore.org/about-us/newsroom/display/442022 4/29/2016 
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Search Results 

Menu 
Home ~--~#S . WQ~1@lft-Ml'.J~~,uif&from the center of 14850 
Licensure and Permissions 
Join our Mailing List · 

Cayuga Medical Center atlthaca 
lOtOates Drive 
Ithaca, NY 14850--1342 

Cortland Regional Medical Center 
l34Homer Avenue 
Cortland, NY 13045--1206 

Arnot Ogden Med ital Center 
600 Roe Avettue 
Elmira, NY 14905-1629 

Corning Hospital 
176 Denison Parkway E. 
Corning, NY 14830~2899 

UHSWHson Medical Center 
33~57 Harrison St. 
Johnson City, NY t:3790 

Our lady of Lourdes Memorial Hospital 
169 Riverside Drive 
Binghamton, NY 1.3905~4246 

Pagel of3 

4HOSPITAL 
SAFETY 
SCORE" 

This Hospital's Grade 

http://www.hospitalsafetyscore,org/seatch?findBy==zip&zip,_;_code= 14850&radius=50&city=... 5/3/2016 
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Search Results 

Auburn Community Hospital 
17 Lansing Street 
Auburn, NY1302J-1943 

UHS- Binghamton General Hospital 
10-42 .Mitchell Avenue 
Bingham.tort, NY 13903-1678 

Geneva General Hospital 
196 North Street 
Geneva, NY 14456-1694 

Guthrie Robert Packer·Hospital 
1 Guthrie Square 
Sayfe, PA 18840~ 1698 

Upstate University Hospital -Community 
Campus 
4900 Broad Road 
Syracuse, NY 13215-2293 

Crouse Hospital 
736 Irving Avenue 
Syracuse, NY 13210-1690 

This Hospital's Grade 

SU NY Upstate Medical ·university Hospital ThlsHospital'sGrade 

750 lL Adams Street 
Syracuse, NY 13210-2342 

Page2of3 

http,//www;hospitalsafetyscoreiorg/search?findBy=zip&zip3ode==14850&radius=50&city== .. , 5/1/2016 
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Search Results 

St.Joseph's Hospital Health Center 
301 ProspectAvenue 
Syracuse, NY·13203-l807 

Cltfton·Springs Hospital and•Clinic 
2 Coulter Road 
Clifton Springs, NY 14432-1189 

Page 3 of3 

LEGAL DISC:LAf M !:ll: The leapfrog Group Hospitt!il Safety Score program fs hospitals on their overaff performante in ki:ieping 
pathmts safofrom preventqbleharm and rnedical errorS, The·grades.are derived from expert ana!ysh;of publit:ly ,wailable 

· data using 28 t,vkl:ence'based, 11ational measures c'!f hos:pttar safety. No spedtic rE!pn:mmt.ition fa made; nor shafl be implieo, 
nor shall Theleapfrog Gtoup be liabfewlth respect to any rndividmil patient's potential <>i'. actual outcome as a n:suft of 
receiving servkes perfortned at any of these hospitals.l-fosplta!SafotyScores cannot be ri~publlshed without expressed 
wtitter1 permissionftprn the Leapfrog Gro1,1p, 

http:l/www.hpspitalsafetyscpre.org/search?findBy==zip&zip~code=l4850&tadius=50&city=... 513/2016 
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Br<>wn, Norman J. 

Frorn;: 
S~ntz 
To; 
c~ 
subject: 

HiJoe!, 

Brown, Cindy 
Wednesday,JUM 24, 2015 6:04 PM 
Browh, NormanJ. 
Crumb, Linda 
direct order 

The more T think about ttlls I have to sav for an employee to disobey a direct order from your director should resuttin 
serious consequences. I am appalled that Ann will not onlydls()bey a direct order but then be disrespectfuHo the 
director and witnessed by several staff. 

Cinay .£ . . $rown, .'R:N 
Jlouse Suprervisor 
Cayu9a :Medical Center 
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.C/!;;J ..... .... ... -.. ~ .. -.· .. · .. :.:-.·.·· .. ·.·· . . 
·. ·[ 

: .t approximately 1300-1400 on 06.24.20151 was sitting at my desk in ICU when Cindy Brown the supervisor walked back 
talking on her phone. She sat two chairs down from me. Anne Marshall the ICU charge nurse wasfollowing behind. 
Cindy was on the phone trying to describe the status of the rcu and the staffing situation. She talked to multipte people, 
Anne repeatedly stated that there was no charge nurse at 3 and thatthey could nottake the patients from the cafh lab 
or the ED. That the situatlorr was not safe. She .confirmed that calls had been made and that emails had gone out with no 
response .. At one point Cindy stated that "It.old her that" .. cAnne demanded to know what Cindy was.referring to. Cindy 
did not respond as she was tontlnuing to try to work out a plan. Anne demanded again. Cindy told Anne that Joe! 
indicated that someone needed to. take 3 patients so we could take the patient from the cath lab. Anne stated 1/1 will not 
do that to my nurses1 it is not safe". Cindy repeated this back to Joel. Anne again stated nyoutelT him twill not do that to 
my nurses, it is not safell. Her voice was slightly raised the second time. The conversation continued and it was decided 
that Deb Dibartolowouldcorneand be in charge. 1 left atthatpointin Hrne. On Anne'spart,there was no attempt at 
problem solving, M Indication that anyclfscussion of alternative plans would be acceptable to her. I was disappointed 
that a charge nurse would not furth:er utilize critical thinking skills to provide patient safety, leading me to believe that 
she may have had ah alternative agenda. 
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Miller , .. Jessica 

F:r¢m: 
Sent: 
To: 
Subject: 

McVey,Mary 
Wednesday, June24,20t5 7:14PM 
Mlller, Jessica 
ICU experience S/24/15 

0.n6/24/15, we had acath labpatientwho neededanTCUbed.Aroundl200, weweretoldthat the patientwoutd b'e 
going to lCU bed 2, but the bed was not dean. We would have to fake the patient to CHI until the room was ready. I took 
the patient to CHI at 12.15. Shortly after, Ann came over to CHL I asked her how long she thought it would be. Ann 
replied that she thought it would be about 20 or 25 minutes, I cared forthe pat1e.nt for ab:out 4.5 minutes, then went 
over to JCU tc, thee!< cm the status ofthe room; as I had not t\eatd anything. When f walked.In, A11n was sitting at the 
desk. J asked where we were with getting the patient over. I could see that the room appeared clean and ready. Ann sa:id 
that '{they had to get rid oftheit patient'\ and then they could take my patient. I again asked how long she thoughUt 
would be. Ann replied It would be aboutWmlr:mtes.f asked her to give me a call so that I did not h:aveto keep 
bothering them. She said she would. Around 1400,my manager Informed me that the house supervisor said that we 
needed to get the patient moved over, J again walked over to the ICU and c1$ked Ann when I toutd bring the patient 
over. T inforrr(ed her of what the house supervisor had saidi She sald tha.t "they" were ta king their patient out and should 
be back soon. (. went back to CHI. J. informed my managerof what Ann had said. At 1415, our manager went and ct'lecked 
on the room. She returned and we took the patientover to bed 2, 
This patlet1tand his Wffe: were e)(ttemety anxious. The delay in getting .to the ICU seemed to add to their anxiety, Arin 
seemed very resistant to taking patients. She came over to CHI twice that I saw, demandingto speak to our director in 
an aggressive manner, She repeatedly did not take the patientwhen she said she would and seemed to be completely 
halting patient flow: This was disruptive to an parties involved,. espetlilly forthe patient, 

Mary McVey, RN 
CHl .. 
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crumb, Linda 

From: 
Sent: 
To.: 
Cc: 
Subject: 

Browri, Norman J. 
Friday, June .26, 2015 1:25 PM 
Nohelty, Susan; Pedersen, Ala11 
Crumb; Linda 
Interaction 

I was appmached by Anne that we had a possible bed/staffing/patient issve. I asked her to elaborate and ~he read off a 
list of possible patients that we may end up getting. I asked her if she was assigned patients and she stated 111 have 3''. l 
thanked her and she stood there wi'liting and I told her that shem:aygoand1 will follow op with Flo and get back with 
her, 

1 immediately contacted Ho and asked her ihhe could tome to the1,mitand run the heard wlthme to.see where we 
ate, 

Upl:iii Flo's artiVaJ weweht to the desk ar1d had Anne run through the board wlth us, Upon looking at the board Anne 
only had one patient and then statedthatshewould have 3 at 1500whenJoan left. Anne then stated "we may have a 
call In" I asked her to elaborate. She: stated 111 have been talking to Abby an day and she may not be coming in" l 
instructed Anne to call Abby back .1nd verify if she was orwas not coming in. Anne restated that t have been talking to 
her and she mayor may not be coming in" I stated, "Let me rephrase.; I need you to call Abby and tonffrm.ifshe isor is 
not coming in;" Anne againstated with her arms crossed, "lhave been talklngto her" I again stated, ''Let me rephrase, I 
need you to call Abby and confirm. if she ls or is not coming in." .Again Anne stood her ground and repeated her 
statement. Flo ha(! earlie, asked ff call$ had bt:!eo made c1nd Anoe fold her thanhe had calletL I stepped awaywlth Flo 
and advised her we should have anemergencybed meeting to solidify plans for the evening. 

l texted Linda the request to which ~he replted immediately to move forward with the emergency meeting. I went out 
With Flo and asked Anne if calls wei l:'flade to rjatduplk:rte tall$~ Arif[ stated thatshe did not make any calls. 

I took the schedule book and called <'cott Goldsmith and asked if he could work thiS evening arrd take the charge 
role; Scott agreed to come in withe• .t hesitation. I then went outto the staffing hoard and told Anne that I have Scott 
coming in todo charie, Shi:! r1s1<ed, · fat's wrong With Jessica being Charge?" I told herttiatlt was my decision to plaee 
Scott tn charge. She then stated rut!. ly)''then YOU .need to call Jessica and let her know so she doesn't come in ea dy" I 
replied that! would do so. 

r went back ta my office and called ' ssica H:ndy to let her kMw she would not be in charge. 

r delegated ca Us to Cynthia sumvan ··,ho ca tied Abby Dann and confirmed that she wou:ld indeed be here this 
evening. Cynthia then voJunteeret1 ., ciillthe restof the team to shore up staffingjust in case. 

Thisis the second time this week ti • l\its Murshall has been tude, condes<:endii"lg add insul:>ordirtate, not to mention not 
stating facts inapproprratelywhich · ,Id h.:ive put patients at risk.and cost. the hospital Joss ofrevenue.secondaty to 
1.mnecessarlly transferring patients .outof oudaciHty, 

Thank you for anowing me to serv-~ 

N:. Joel Brown RN CLNCCFNE 
Dtrector of ltD/Respirc:1tory Ther,11 , t,~ri. n 
Cayuga Medical Center 
Office: 607-274"4491 
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Litigation 

from; 
Sent: 
to: 
Subja<t: 

norep-ly@cayugamed.org 
Thursday. ApriL28,. 2016 12:23 PM 
Litigation 
~wd: Rt Anne Marshall 

From: <SBeasley@CAYUGAMED,org> 
Sent: Fri, 28 Aug20152l;()9:30 +0000 
To: <snohelty@CAYUOAMED.otg>, <APedersen@CAYOGAMED.org>. <tCrunib@CA YUGAME,D;org> 
Cc: <kunderwood@cayuga:med.org> 
Subject:·RE: Anne Marshall 

Thank you. 

We. haven;t resolved the short.ige for Sunday. 

so wen wm have to see how the weekend goes. 

Have an great Weekend and I will see everyone on Monday. 

frtrn: Nohelt:y, Susan 
Sent: Friday; August 28, 2015 5:04 PM 
To: f3easley, Sandra;·'Pedersen,Alan;··Crumb, L.inda 
Cc: Underwood, Kansas A 
Subject:: RE: Anne Marshall 

Thanks Sandra •. This istbe behavior that Ann has displayed all along; tt certa1n1Y did nuttakeher long to show her true 
colors. We will have to address her behavior first thing Monday morningwhen Alan returt'is.. lf 'fou need me over the 
weekend, you now have ..lll my numbers. tfyou need me to corne in; I can do that as well, 
Susan 

Frorn: Beasiey; Sandra 
Sent: Friday, August 28, 2015 4:52 .Pl"JI 
To: Pedersen; Alan; Nohelty, Susan; Crumb, Linda 
Cc: Underwood; Kansas A 
Subjt:1ct: ~E: Anne Marshall 

Hi Alan, 
ltwas a riecessftyto rneet With Anne Marshall today based on her behavior and workperformam:e throughout the day, 
Please see the em1.1H below. 

Today 1s Anne1s first day back.from vacation and it has been an interesting case of events, 
It started out·inappropriate behavior as a leader and then moved on .to a:ctuat behavior. 
therefore,. J asked Kansas to sitln on my meeting With Anne at 2:30pm today. 
I had the three of us meet off of the unit Tn the lCU consultation room. 

I 
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Code of Conduct Incident #1 

• I opened the meeting with, Anne you now Kansas. Kansas is here to listen and monitor our meeting. 
• I started the conversation by asking Ann, "how do you think our initial conversation went this morning when I 

asked to meet with you sometime today." Ann stated, "it went okay, I agreed to meet with you." 

• I shared with Anne my perception of that she "flipped" me off during our morning introduction which I found to 
be unkind, disrespectful, and unprofessional. 
This morning when I asked Anne to meet with me sometime today so that we can get to know one another, she 
rolled her eyes and flipped her hand in a dismissing gesture then verbally stated, "well, okay." 

• I asked Ann, "how would that made you feel if I had treated you that way?" 
Anne stated, "it would not have bothered me, you are taking it personal." 

• I informed Anne that I am not taking it personal. That is about being courteous and respectful. 
• Anne stated, "I am just going to do my job and not all this warm and fuzzy stuff, I'm over it." 

Code of Conduct Incident #2 

• After receiving the morning charge nurse report, I verbally informed Anne that I was going to 0830 bed huddle 
"with" her. 

• At 0830, I went onto the unit looking for Anne and she had already gone down to the bed huddle without me. 
• At the end of bed huddle, I approached Anne and asked, "what happened, you did not inform me that you were 

leaving to go to bed huddle and I specifically told you that I was going to go with you." 
• Anne stated, "you are grown, I don't have to hold your hand like a baby, you know where it is." 

• I stated to Anne, "no, I'm not a baby, but I did tell you that I was going to go to bed huddle with you and I have 
gone to bed huddle before but each time end up taking a different route." 

• I shared with Anne during the 2:30pm meeting that I found that action of leaving me without notice to go to the 
bed huddle was disrespectful to me as a person and as the director of the unit. 

• I asked Anne how do she think she would have felt if I had done that to her. Anne stated, "it would not have 
bothered me, I had things to do, I don't have to hold your hand, you knew where to go, and I think you are 
taking this personal." 

Work Performance 

• It was bought to Anne's attention that there are a total of 4 nurses scheduled for this Sunday (8/30) by Sharon 
Newton around 0930. 

• Sharon was informing Anne so that Ann could try to fix the severe shortage of nursing staff for Sunday day shift. 
• Per Sharon, "Anne told me to take it to Sandra." 
• I informed Anne to call staff to see if someone would switch because the unit is over staffed on Tuesday (9/1) 

but short on Sunday (8/30). 
• Anne stated, "it doesn't matter because no one is going to come in, we are all tired and over worked." 
• Anne made this assumption with no attempt to call staff. 

• During the 230pm meeting, I informed Anne that it is inappropriate to verbalize that negative result before 
making any phone calls to the team and as team leader you must true to resolve the issue and not 
automatically give the team a negative response as the end result. 

• Anne stated, "that's just the way it is, it's been that way for months now, I'm not going to cover it, I'm just going 
to do my work." 

• I clearly stated to Anne, "the expectation is for you as the team leader to make the calls to our team when you 
are aware that the unit will be short, that is your role as a team leader, I need for you to hear me (because Anne 
kept interrupting me by saying-I'm not going to cover it), the expectation of the team leader is to try to ensure 
that the unit is staffed, make the calls and if staffing is not fixed, then informed me so we can work together in 
leading the team and this is an operation expectation of your role as a team leader." 

• Anne stated, "we don't have a job description for a team leader, the other 3 directors were supposed to work on 
it, I don't know what I am supposed to do." 
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• I informed Anne that she does know what to do, that she has been a team leader and/or charge nurse for a long ·~ 
time and that she knows the expectations of the role. 

Unprofessional Conduct 
• Then Anne stated, "this is harassment and intimidation, you have another director in here with us, it's 

harassment, I know what is going on here and why." 
• Kansas stated, "I am here only to observe the meeting, nothing else." 
• I stated, "I have no idea of what you are talking about but this is not harassment, we are not trying to intimidate 

you, it doesn't matter to me whether the hospital is union or nonunion and having worked in both union and 
non-union environment-I can assure you this is not harassment." 

• Anne jumped up out of her seat, raised her voice and stated, "I am not going to talk union with you, this 
conversation is over" as she stood in the open door way of the consultation room and then she literally stormed 
out heading back to the unit. 

Anne has displayed several failures in the code of conduct inclusive of poor job performance. 

Thanks, 
Sandra B. 

From: Crumb, Linda 
Sent: Friday, August 28, 2015 2:07 PM 
To: Beasley, Sandra 
Subject: Re: Anne Marshall 

Anne's behavior today is the same we have been seeing for months. I agree you need to have Kansas with you and I 
think your caring style is appropriate. She should expect a meeting with you to review expectations and you will have 
examples from today that demonstrate what you don't expect from a Team Leader. Give Alan an update when the 
meeting is over. Good Luck. Call me after 

Sent from my iPhone 

On Aug 28, 2015, at 1:56 PM, Beasley, Sandra <SBeasley@CAYUGAMED.org> wrote: 

Hi Linda, 
Kansas and I are going to meet with Anne Marshall today. 
I asked Kansas to sit in on my meeting with Anne so that she does not feel threatened nor attacked. 

• 15\ This morning around - 0700, Anne pretty much flipped me away when I informed her that I 
would like to meet with her sometime today so that we can get to know one another. 

• 2nd, I informed Anne that I was going to bed huddle with her at 0830 and she left without 
informing that she was heading that way. 

• 3rd, There are only 4 people scheduled for this Sunday, and 8 on Tuesday. When Sharon 
approached Anne about it, Anne informed Sharon to take it to Sandra. I would have expected 
Anne (the team leader) to facilitate calling staff to manager the direct operations of the unit. 

• 4th, I was discussing the schedule with Anne and Crystal. Anne became argumentative when I 
informed me that we do not staff for all beds. That we staff based on ADC and that is the 
national hospital standard for all hospitals. Anne insisted that the last place that she worked 
staffed accounting to the number of beds which we know is impossible. 
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Therefore, I want to have a crucial but caring conversation with her today at 2:30pm and have Kansas 
there as a witness to the conversation. 

Thoughts?? 

Sandra 
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Goal Setting 

Individualized Performance Improvement Plan 

Employee's N:tlmez Soott:Matsland Date: February 15, 2006 ----------- ------=---"-----------
Manager: Sue, Dana 

Service Standard/Issue 

People/Community 

-Lost tempe:r 

-Foul language 
-Ineffective feedback 

(angry, 11hateful11) 

Individual Goals for Improvement Target Date 

MUST maintain professional 

and respectful demeanor at all times. Immediate & 

. 

Courteous interactions with a.ll 

members of the healthcare team 

is expected at all times . 

Sustained 

** Another episode of this severity will result in employment termination 

,. 

Educational Verbal Warning ~Written Warning 

------· 
y)I~, ~·&y- -:;1::-j~ 
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Date .July 15, 2009 

Name: RN 

Dear 1911r, 

This letter will confirm our decision to suspend you for 3 days. This decision was 
based on the violation of the employee conduct policy which we discussed. By 
suspending you for your actions, it is important that you recognize that this 
(behavior/performance) is not acceptable, and that it will be necessary for you to 
make the necessary corrections that we have discussed immediately. If there are any 
further violations of the employee conduct policy it will result in immediate termination. 

If you have any questions, please don't hesitate to contact me. 

Respectfully, Linda C. Crumb RN interim Director 4th Floor 

~~c~.J 
Cc: Personnel file 
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Cayuga 
Medical Center 
at Ithaca 

EMPLOYEE NAME: 

EMPLOYEE COUNSELING FORM 

DATE: _5/18/12 ------

DEPARTMENT: _Emergency Department 

__ VERBAL WRITTEN WARNING 

SUSPENSION 

__ TERMINATION 

Policy, as stated in the Policy & Procedure Manual: 

__ 2 ND WRJTTEN WARNING 

X_FINAL WRITTEN WARNING 
(Optional) 

----------------
Reason for Counseling: Response (Add additional documentation as necessary): 

._. has demonstrated repeated unprofessional conduct to include explosive and aggressive 
behavior, hollering profanity, and slamming of patient charts in the patient care area. This 
behavior was witnessed by patients and their families in the Emergency Department in addition 
to the entire ED team. 

behavior was unable to be redirected by team members. --has been counseled 
numerous times in the past following the disciplinary process for this exact behavior. .,._.did 
demonstrate a significant period of improvement but has been unable to consistently maintain 
that improvement. The explosive behavior and rage that -.demonstrates makes the entire 
interdisciplinary team in the Emergency Department and support services feel threatened and 
unsafe. 

After consultation with Susan Nohelty and Alan Pedersen we have decided, as a team, that due to 
J J significant past period of improvement that he would be moved to the DIE shift where 
his behavior can be monitored in lieu of immediate termination from the medical center. 

Expectations for Improvement (list the acts of improvement, monitoring tools and dates for 
follow-up): _The expectation is your unprofessional behavior and conduct will cease and desist 
immediately. There will be no swearing, slamming, or other demonstration of unprofessional 
conduct or you will be terminated immediately. Your shift will be changed to a day evening 
rotation along with your new weekend rotation effective June 24, 2012 . 

. ~ t,i _,,.i ;,, ·1· _., . ,,..,,- /.-·--/ ,.... i 
' ,,, ' ' • '' ' \ ,, f\ ; ' I ' / G;I I I ' ' I - . ' /. :) ' I I"\ I\ . \ \. ·'-'\ \. \ / / ,, ' ',,' i ' /,-,<-.•. ! /) ./ . 

<.'.,i 'v\.i·:.l \. H · \ \.,.: , \1 ,..! ·, \ .I'\ 1 1 v---/I I .., 
I '.J \,., ' \..._. \., '\..j ' ... / /' I \... i ' !~_.,-

Director/Reviewer's Signature/Date 
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--~,--
.~~ Cayuga 

<7 MEDICAL CENTER 

A Member of Cayuga Health Syst!lm 

EMPLOYEE NAME: J 

DEPARTMENT: 

__ VERBAL WARNING 

_x_ SUSPENSION 

__ TERlvllNA TION 

Reason for Counseling: 

EMPLOYEE COUNSELING fOR.i\11 

DATE: October 16, 2015 

__ WRITTEN WARN""ING 

__ FINAL WAR.1'i'ING 

A) After counseling, coaching, written warning, and improvement plan with goals; 
....-.,has been unable to abide to Nursing Code of Conduct. She: 

a. Exhibit'> threatening behavior towards other peers 
b. Criticizes coworkers and uses rudeness 

Expectations: 
will be suspended for two days and then will come to days for a minimum of 6 

weeks to reevaluate role and behavior 

Time Frame: 
Immediately 

' - ~ -'It 

,-·-----.-: ~ :;-tf -· -:_cl~--~-
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Cayuga 

Medical Center 
at Ithaca 

EMPLOYEE NAME: 

DEPARTMENT: Pham1acy 

_X_VERBAL WARNING 

SUSPENSION 

TEllMINATJON 

Reason for Counseling: 

EMPLOYEE COUNSELING FORM 

DATE: 04/01/2016 

__ WRITTEN WARNING 

__ FINAL WARNING (Optional) 

Additional warning: 

,e,,und got into a loud heated argument concerning an infusion delivery. - had 
asked someone to deliver an infusion medication. ••t:;;was taking a stocked out medication 
(heparin drip) to MED,41•• was in the IV room and .. was working on paperwork today . 
.... had asked if she could do anything to help before I went to deliver the 4th floor cart, and I 
asked her to deliver the ICU cart for ... According to coworkers, as I was not in the pharmacy 
for the exchange, - repeatedly verbally abused . I arrived to hear - call ••1119an 
"ass hole." Coworkers said that - used curse words loudly enough to be heard from the hall. 
The entire exchange was extremely unprofessional. 

Expectations: 

I expect-to treat I ] with respect, and to cease verbal abuse of coworkers. 

Plan: 

If things do not improve, we will have to take further action, but for now we will monitor the 
situation. 

Employee's Signature/Date 
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CMC VERBAL WARNING 10 5 15 

03-CA-156375 

Cayuga Medical Center 

AUDIO RECORDING 

Transcribed for the 

National Labor Relations Board 

Transcript 1 of 1 

By: Mary E. Dring 

.. 
• ,. J 

t'.·} 

f '•) 

Burke Court Reporting, LLC 

1 
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~ 
.·~ •. ·· 'J?P;ANSCRIPTION OF AUDIO PROVJ:DED 

2 

MAN.AGEt-.1ENT REP: $0 my isSt:t$ with that whole 

l 

2 

3 

4 

5 

Wng is about talking ~somebody ~:4:':u"".:~ ~ 
SCOTT<: I agree. ciAZ · ~·· ·~ pd·.'~"'' 
MANAGEMENT RBP: That's what my'""· that's the 

S only portion of what WE'l had in staff meeting that was 

7 unacceptable. 

. 8 SCO'l'T: I agree . 

MANAGEMENT REP: And with that being -= like, 

10 when :t a.sked you to stop, we can't do that here, arid we 

11 just contin,ue, you know, to stop. :tt 1 s inappropriate. 
tek· 

12 Like, l wouldnit ~nt anybody ~talk about you that way 

·v 13 in an open st<:':\ff meeting~ either. 1 would be like; you 

14 need to stop, 

15 

16 

SCOTT: 1 appreciate that. 

MANAGEMENT REP: So, you know, regardless, 

17 whether our views meet on some things or don I t -~ 

t:S 

19 

SCOTT: Yeah, 

MANAGEMENT REI?: -- on othe.rs, that's okay. 

20 We' re two sepa.rate people. 

21 

22 

SCOTT! Right. 

MANAGEMENT REP: I '!ti. okay with that. But like 

23 the aftermath of staff, like, .saying --- all right,. it I s 

24 done. Like, an<l g~tting all worked up and upset about it1 

25 toe>, you know. And then ti;) nave to calm down the sta,f f 

B'OlUCE couai Rl!!POR'l'ING, tLC 
(91:3:) 692 .. 066() 
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16 
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member who's talked about is a whole other thing. I'm 

just like this is out of control. 

SCOTT: Yeah, I'm sorry for that. 

MANAGEMENT REP: Out of control. So that's my 

thing. And that's a -- that's our code of conduct. And 

I'm going to give you just a verbal for the code of 

conduct. 

SCOT'l': Okay. 

3 

MANAGEMENT REP: I'm going to give you a copy of 

the code of conduct. 

SCOTT: Okay. 

MANAGEMENT REP: Because we went from there 

right to Gail. And Gail is -

SCOTT: Gail? 

MANAGEMENT REP: This Gail Peckis (ph), she's -

SCOTT: Oh, I see. 

MANAGEMENT REP: 

short stay. She shouldn't 

cross training for -- from 

she is a new nurse. She 

absolutely is new to us. Absolutely is new to us, so 

she's not going to know how to do things. The girl's 

probably never mixed a banana bag. She's probably never 

had to. 

SCOTT: Uh-huh. 

MANAGEMENT REP: She's a surgical nurse. 

SCOTT: Right. 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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MANAGEMENT REP: You know --

SCOTT: Oh, you don't think I should have been 

talking about Gail? 

4 

MANAGEMENT REP: I don't think that she should 

have come up in the open forum, either. I think if 

there's a concern, absolutely. Do I think that she should 

be left in an area by herself? No. I don't think she 

should be left in an area 

SCOTT: Right. 

MANAGEMENT REP: -- by herself. I don't. But I 

think that in a way that she is new to us an~---~st 

newly like, I know what her mission is ~he's 

learning and she'll cross-train. She needs to be hip-to

hip with somebody. 

SCOTT: Um-hum. 

MANAGEMENT REP: You know. And you know, you 

still need to be hip-to-hip in Fast Track, because we all 

know we bring people in and 

SCOTT: Um-hum. 

MANAGEMENT REP: But there's also --

SCOTT: So, I mean, just -- just for what it's 

worth, I mean, if we're going to start throwing around 

verbal warnings and written warnings, and we all know the 

context of this, it's going to be --

MANAGEMENT REP: Context of what? 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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SCOTT: Of the union attempt. You know, it's 

just like I --

MANAGEMENT REP: It has nothing to do with 

union. 

SCOTT: You know, I have trouble believing that 

because you and I have worked together as long as we have, 

and there have been plenty of things that have come up 

with me, and this is the first time you're giving me a 

verbal warning. 

MANAGEMENT REP: It has nothing to do with the 

union. 

SCOTT: If you -- you can say that. But it's 

hard for me --

MANAGEMENT REP: And we have 

SCOTT: to believe that. 

MANAGEMENT REP: We have talked about this kind 

of stuff and pulling aside and not out in the open forum. 

And we've even talked about 

SCOTT: You and I have. 

MANAGEMENT REP: -- stepping back. 

SCOTT: You and I have. 

MANAGEMENT REP: Stepping back, 

SCOTT: Yeah. 

MANAGEMENT REP: So I will let you read. 

SCOTT: I'm not going to sign anything. I'll 

BURKE COURT REPORTING, LLC 
(973) 692-0660 

5 
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read it but I'm not going to sign it. 

MANAGEMENT REP: Okay. 

SCOTT: I'll take it -- I'll take a copy of it. 

MANAGEMENT REP: It's about being asked -- it's 

about being asked to stop being told that's inappropriate. 

front ·--

SCOTT: Yeah. 

MANAGEMENT REP: You can openly -

SCOTT: Well --

MANAGEMENT REP: -- condemn somebody out in 

SCOTT: No 

MANAGEMENT REP: -- of a group of people. 

SCOTT: I -- I understand. And I agree with 

you. And I acknowledge my mistake. And I Jftade a good 

faith effort to communicate with her aba,(J!)ut you know, 

it's -- in terms of the degree to which I have done that 

in the past, I mean, you've, in annual reviews of me 

before, you've complimented me for not gossiping about 

people. 

You know, you've got Kathy Fox out there who is 

such a poisonous, destructive ailment to the morale of 

this group because of how much she badmouths everybody. 

It just depends on who she's talking to. And if you want 

to talk about code of conduct, you talk about Deb Scott 

and Rosy and Kathy standing outside of patient rooms in 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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Fast Track, "F-this, f-that, f-union, f-this, ain't f-ing 

coming in," you know, I'm just going to whip out my my 

iPhone and start recording. And then let's talk about 

code of conduct. Because we're talking about 10 different 

points on your code of conduct. 

MANAGEMENT REP: This is the first time that I'm 

hearing about that occurring outside of Fast Track. 

SCOTT: Okay. And you know -

MANAGEMENT REP: So if I'm --

SCOTT: and the whole --

MANAGEMENT REP: -- hearing that or it's coming 

back, then I need to go back to --

SCOTT: Okay. And let's see the write-up. 

MANAGEMENT REP: -- I'll see Deb and Kathy 

SCOTT: Kathy and Rosy. 

MANAGEMENT REP: -- and ask them about that. 

This was blatant, Scott. No -- about it. 

SCOTT: I -- I understand, but this is 

contextual. You know, it's just like the -- the Medical 

Center came up with this code of conduct and it's -- it's 

not applied to management. You know, the reason they 

finally got rid of that -- that bastard who was in the 

ICU, who was -- who violated every single line on that 

code of conduct. You know, who -- who engaged in sexual 

harassment, who engaged in intimidation 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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MANAGEMENT REP: See, I wouldn't know --

SCOTT: he was a rat 

MANAGEMENT REP: about that with --

SCOTT: But you -- I Have trouble believing that 

you don't know about it. You're a director. You go to 

director's meetings. They talked about that in director's 

meetings. 

MANAGEMENT REP: They talked that he was gone. 

And they talked about allegations. But I didn't 

physically -- I don't know --

SCOTT: You've got ears. 

MANAGEMENT REP: -- what the mix-up 

SCOTT: I mean, they -- and they used that code 

of conduct as a baton to try to beat up --

MANAGEMENT REP: This isn't about Joel (ph). 

SCOTT: Yeah, I -- you know, I -- what did we 

we started off with me saying I -- I agree. I agree with 

what you're saying about not talking about people in front 

of the meeting. Honestly, I thought what I said about 

Gail was benign. So I -- what I think the message you're 

telling me, I'm not supposed to use anybody's name in a 

staff meeting. Pro or con. You just don't want people 

talking about --

MANAGEMENT REP: Not when -- not when you're 

talking openly about people in a derogatory sense --

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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SCOTT: Okay. 

MANAGEMENT REP: in front of other people. 

9 

If you have a concern, you have a concern about Gail, you 

have a concern -- if you have a concern about her seeming 

new or whatever, then maybe you don't know that she's down 

here as a cross-trainer. 

SCOTT: No, I know she -

MANAGEMENT REP: That she is 

SCOTT: No, I know who she is and what she's 

doing. And -- and she's recently out of retirement or not 

working in nursing, and it's kind of like working with a 

nursing student. 

You know, we need -- we need to be able to talk 

to each other, not just me talk to you. Like -- I mean, 

that's part of why we want a union. Like, nurses need to 

be able to talk to each other, exactly. That's what I'm 

saying about Deb. 

You know, Deb -- Deb wanted to mix another 

medication with Diltiazem on a critical patient in 14. 

It's not like she hasn't been in the ED for long enough to 

know, you don't mix -- you don't -- she didn't check the 

compatibility. Like, I -- I don't want her touching my 

critical patients. She's not -- she and it's not that 

she's not able. It's not that maybe someday she won't 

know it, which is part of what I talked about in my email 

BURKE" COURT REPORTING, LLC 
(973) 692-0660 
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to her. But she is not there. And it's not apples for 

apples to have her relieve somebody in that corner. She 

doesn't belong in that corner. And it's not that she's a 

bad nurse. She's got a lot of -- she can do a lot of 

things I can't do. 

MANAGEMENT REP: All right. 

SCOTT: Including start IVs on really young 

kids. And you know, I'm grateful that she does the same 

work. And I'm grateful she does the education work. But 

it's not apples for apples. 

And the other thing I brought up in my email to 

her, so while we're talking about these things, is she 

violates HIPAA on a regular basis. And you know, and I 

I -- I'm not coming to you with that. You know, I mean, 

this is contextual. I'm noL saying that to get her in 

trouble. But she knows everybody and their brother and 

their cousin and their sister and their neighbor, and she 

will regularly step out of her own group 

I mean, and the example I gave to her in the 

email I wrote her, was that I was in a room with a patient 

who came by ambulance who was unstable, I'm still triaging 

him, trying to get a line. Christiane (ph) is there at 

the bedside as soon as he came in, and she walks in and 

said, the family~ come and get her. She saw someone 

she knew, she walked in, it was a purely social thing. 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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Hey, how are you? What are you doing here? Literally 

talking like that while we're triaging the person. 

MANAGEMENT REP: I would have excused her. 

SCOTT: Who ended up dying 24 hours later. 

MANAGEMENT REP: I would have excused her 

immediately. 

SCOTT: And then she came back to me and said, 

oh that patient you took care of yesterday, he ended up 

dying. Who the fuck are you? 

11 

MANAGEMENT REP: I mean, I would have -- that's 

inappropriate. If that's the way it happened --

SCOTT: It's more than inappropriate. 

MANAGEMENT REP: then I would have been like, 

you know what, excuse me, but 

SCO'l''l': It's --

MANAGEMENT REP: -- you need to leave. 

SCOTT: I'll go okay, I'll go make a copy of 

this. I'm not going to sign it. 

MANAGEMENT REP: You can take one right here. 

SCOTT: Okay. Just make a copy of it. It's 

contextual. I don't need that piece of propaganda. I 

mean, you 

MANAGEMENT REP: (Indiscernible) . 

SCOTT: Management invented that so they can -

MANAGEMENT REP: Nurse Practice invented that. 

BURKE COURT REPORTING, LLC 
(973) 692-0660 
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SCOTT: Yeah, well --

MANAGEMENT REP: That's Nurse Practice. That's 

not management. 

SCOTT: You say -- if you say so. I have yet to 

see that applied to a single nurse manager in this 

hospital. The day I see that, I'm going to fall out of my 

chair. 

Thanks for that. We're done? 

MANAGEMENT REP: (No response.) 

SCOTT: We're done? 

MANAGEMENT REP: (No response.) 

SCOTT: Okay. 

(Whereupon, the above audio was concluded.) 

BURKE COURT REPORTING, LLC 
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CERTIFICATION 

I, Mary E. Dring, the assigned transcriber, do hereby 

certify that the foregoing transcript of proceedings on 

CMC Verbal Warning 10 5 15, Track 01, is prepared in full 

compliance with the current Transcript Format for Judicial 

Proceedings and is a true and accurate non-compressed 

transcript of the proceedings as recorded. 

NJ AOC AD/T 582 

;' 
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Burke Court Reporting, LLC 
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@uN~ 
Cayuga Medical Center --~ 
Case03-CA-156375 h \ 

I, Florence 0. Ogundel~ bci::::::::a~~~:: ::::::bte as follows: ~ 
I have been given assurances by an agent of the National Labor Relations Board (NLRB) 
that this Confidential Witness Affidavit will be considered a confidential law enforcement 
record by the NLRB and will not be disclosed unless it becomes necessary to produce this 
Confidential Witness Affidavit in connection with a formal proceeding. 

I reside at 156 Beartown Road, Painted Post, NY 14870. 

My home telephone number (including area code) is 607-937-4448. 

My cell phone number (including area code) is 607-329-1874. 

My e-mail address is fogundele@cayugamed.org. 

I am employed by Cayuga Medical Center, 

located at 101 Dates Drive, Ithaca, NY 14850. 

l. I have been working at Cayuga Medical Center since about April 19, 2010. I am the 

house supervisor. It is my business to know what is going on in the whole organization. I 

help place patients in beds and determine where patients should be placed. I also help the 

charge nurses with staffing. I have no one who directly reports to me. I am a supervisor. I 

tell staff what to do, I send staff home for low census, and I could also send staff home 

for misbehavior though I've never done that. 

2. In the ICU there are supposed to be six nurses. There are supposed to be two patients per 

nurse for ICU critical care. If the ICU has taken non-critical patients on an overflow basis 

then the ratio can be three to one. If there are more than three or four overflows we get 

Privacy Act Statement 
The NLRB is asking you for the information on this form on the authority of the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. 
The principal use of the information is to assist the NLRB in processing representation and/or unfair labor practice cases and related proceedings 
or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). Additional 
information about these uses is available at the NLRB website, www.nlrb.gov. Providing this information to the NLRB is voluntary. However, if 
you do not provide the information, the NLRB may refuse to continue processing an unfair labor practice or representation case, or may issue you 
a subpoena and seek enforct.ment of the subpoena in foderal court 

- l - Initials fo 
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nurses from another floor to take care of the overflow patients. Only an ICU nurse can 

take care of a critical care patient. Sometimes we have people that have ICU experience 

to cover and we try to have people train in ICU. If we cannot get enough nurses that are 

qualified then we ship them to a different facility like Strong Memorial Hospital 

(Rochester), a~ital in Pennsylvania, or Upstate Medical (Syracuse). -------------- ------3. Team leaders are responsible for ensuring that there are enough nurses in the department~ 

When patient needs require more staff than scheduled, the team leader is supposed to 

make calls to see if there are nurses who are willing to come in. Most of the time the team 

leaders are not assigned their own patients, they need to be available to respond to paged 

critical calls. If they are responsible for patients, they have fewer patients than a non-team 

leader nurse. The team leaders have a list of every staff member's phone number. The 

team leader calls and determines who can come in to help. This happens about once a 

week because a lot of times the ratio of nurse to patient needs to be one to one. Last year 

was a very busy year and we were frequently full. There are times that the team leader 

has exhausted the list and cannot get enough nurses. The team leader then calls me and I 

call internal people to try to float into the department. We will also talk to the hospitalist 

to see if a patient can be downgraded out of the ICU to a lower level of care. If not, then 

the director will come and be part of the staff, but that rarely happens. If the patient 

cannot be downgraded and we do not have enough nurses to provide care, then patients 

are transferred to a different facility. This happens once or twice a month. 

---------------------------------

* J 
4. On about June 2015 after the 2pm bed meeting Anne Marshall called me and told me that 

we would not able take more patients into the ICU because there were not enough nurses. 

The ICU was short staffed because someone had called in sick. The bed meeting is when 

-2- Initials: f D -~------
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we determine how many patients are in the house, who is on call, and who can come in. 

After I received Anne's call I went to talk to Joel Brown (former interim director of the 

ICU) about what we should do. Joel, Anne, and I went to the board to see what we can 

do. The board lists all the nurses that are going to be working for the 24 hours. Joel asked 

Anne if she had called anybody. Anne said yes, I've called everybody and nobody is 

coming in. He asked whether she had called this person or that person and she said yes. 

He went into his office and called one person. That first person he called was willing to 

come in. Joel then came back out of his office and asks her who she called so he would 

not call them twice. Anne then said that she didn't call anybody. She did not give any 

reason why she did not call anyone. Joel went back to his office and started calling 

people. Then I left. Joel got enough staff to cover the shift. 

5. Linda Crumb called me and asked me to meet her in the ICU conference room. This was 

~~'-fA 
about ten minutes,,.-. the conversation with Joel, Anne, and I at the board about the 

understaffed shift. At this meeting was me, Linda Crumb, Joel Brown, and Anne 

Marshall. Linda told Anne that she was not doing her job as a team leader and would be 

suspended for the weekend. Anne argued that it was not her job to make sure that they 

have staff. Linda said that was her job as the team leader. Linda asked why she had lied 

about making calls. Anne defended herself by saying that was not her job to make the 

calls. She did not ask who said that she had lied. If she had asked I would have said that I 

was the one who told them that she had lied. In this meeting Anne acknowledged that she 

never made the calls. The meeting ended after Linda said Anne was suspended. 

6. Typically team leaders do not get in trouble for failing to find enough nurses to cover the 

shift because it is not their fault. All we ask is that they try to find nurses to come in. 

- 3 - Initials: _.f~_O _____ _ 
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They are asked to exhaust the entire list before I am called. When the team leader is busy 

the director of the ICU makes calls to try to bring in nurses. Sometimes the nurses will 

come in if they receive a call from the director rather than the team leader. In this case, 

however, Anne admitted to not having made the calls at all after saying that she had, 

which is why she got in trouble. 

7. I did not attend Anne's meeting a 

8. Employees post flyers for personal t ·ngs on the bulletin board on the ground floor near 

the cafeteria. I have never seen flyers · break rooms or on other bulletin boards. Even 

though I am salaried I still have to clock . I have not seen personal flyers posted by the 

time clocks; only hospital flyers. 

9. I have nothing further to add at this time. 

I am being provided a copy of this Confidential Witness Affidavit for my review. I 
understand that this affidavit is a confidential law enforcement record and should not be 
shown to any person other than my attorney or other person representing me in this 
proceeding. 

I have read this Confidential Witness Affidavit consisting of 4 pages, including this page, I 
fully understand it, and I state under penalty of perjury that it is true and correct. 
However, if after reviewing this affidavit again, I remember anything else that is important 
or I wish to make any changes, I will immediately notify the Board agent. 

Date: September 8, 2015 Signature: f [ ~~1 lQ_ ~~ 
FlorenceOgundee 

Signed and sworn to before me on _ 9/8/15 at 

Ithaca, NY 

-!Jf,SfiICA L. NOTO 

~:::.J~::,.r Relations Board 

- 4 - Initials: fo ~~------
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I. PRELIMINARY STATEMENT 

The Respondent Cayuga Medical Center at Ithaca, Inc. ("CMC" or "Hospital"), 

respectfully submits the following Exceptions with Supporting Argument to the Decision and 

Recommended Order of Administrative Law Judge David I. Goldman dated October 28, 

2016, in the above-captioned case.1 

The consolidated Amended Complaint (referred to hereafter as "Complaint") 

alleged that CMC committed a laundry list of alleged garden-variety violations of Section 

8(a)(1) in connection with a year-long campaign by the Charging Party, 1199 SEIU 

United Healthcare Workers East ("Union"), to organize CMC nurses. Contrary to the 

ALJ's findings and conclusions, the evidence in the record establishes that the General 

Counsel either failed to carry its burden of proof or that the actual facts do not support 

the finding of any violations. Instead, although ignored by the ALJ, the overwhelming 

evidence reveals that pro-union employees were freely permitted to solicit their co

workers throughout CMC's facility over the course of many months; that no one was 

ever counseled or disciplined for pro-union solicitation/distribution; and that CMC 

consistently recognized and explicitly acknowledged in multiple written communications 

to the nurses that the choice belonged to them and that this was their right under federal 

law. 

The Complaint also alleged that CMC violated Section 8(a)(3) in connection with 

certain disciplinary actions taken against two known union supporters. However, the 

contemporaneous documentation and overwhelming credible evidence establishes that 

1 Judge Goldman will be referred to hereafter as "ALJ", and his October 28, 2016 decision as "ALJ's 
Decision". References to the record evidence with refer to the hearing transcript as "Tr." followed by the 
applicable page number(s); and to the General Counsel's exhibits as "GC-Ex." and the Respondent's 
exhibits as "R-Ex." followed by the applicable exhibit number and page number(s) of said exhibits where 
indicated. 
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each such action represented an entirely legitimate response to employee misconduct; 

that CMC's actions were supported by consistent past practice pre-dating any union 

activity; and that the record is devoid of any evidence of a discriminatory or retaliatory 

motive, nor of any anti-union animus from which such a motive could reasonably be 

inferred. Rather, the record evidence establishes that in each instance the discipline 

was triggered by one or more clear acts of misconduct, and that if anything CMG bent 

over backwards and exercised restraint to avoid the implication or appearance that 

union support had any bearing on the matter. 

The ALJ's Decision to the contrary is not supported by substantial evidence, and 

flies in the face of both the clear evidence and established principles of law. The ALJ 

has rendered a decision in this case that is patently biased and uses result-oriented 

reasoning to support it. Particularly with respect to the Section 8(a)(3) issues involving 

nurse Anne Marshall, the ALJ ignored the burden of proof; ignored the overwhelming 

contemporaneous documentary evidence; ignored the credible and consistent 

testimonial evidence of multiple witnesses; and for reasons that are not explained and 

are not supported by a fair and impartial view of the record, instead credited the self

serving testimony of Ms. Marshall, while ignoring key factors normally used to assess 

credibility that clearly undermined the credibility of her testimony. 

Therefore, for the reasons discussed in more detail below, we respectfully 

request that the ALJ's Decision be reversed and that the Complaint be dismissed in its 

entirety. 

2 
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II. BACKGROUND INFORMATION 

CMC has been serving the people of Ithaca, New York, Tompkins County, and 

the surrounding communities for over 125 years. (Tr. 786). It has grown to become a 

large complex organization with over 1350 employees who are dedicated to providing 

quality care. Notwithstanding the unfounded assertions of Counsel for the General 

Counsel in her opening statement that CMC has inadequate staffing and burned out 

nurses resulting in unsafe conditions, the truth is that CMC is the only hospital in the 

entire Central New York Region stretching from the Pennsylvania to Canadian borders, 

west to Geneva and Corning, and east to Albany and Cooperstown, that received a 

Hospital Safety Score of "A" by a reputable national survey, while most of the other 

regional hospitals received "Cs" and "Os". (See R-Ex. 5; Tr 786-88). As in every 24/7 

healthcare facility across New York State and across the nation, however, staffing is a 

constant challenge because patient census and patient acuity are always fluctuating. 

Like all healthcare facilities, CMC staffs to a median and flexes up or down based on 

patient needs at any given point. (Tr. 790-91 ). 

The Union's campaign to organize approximately 350 registered nurses began in 

early 2015 and continued through the time of the May 2016 hearing in this case; 

however, at no point has the Union filed a petition for an election. The alleged unfair 

labor practices purportedly occurred between January and November 2015.2 The ALJ's 

biased view of the evidence ignored CMC's proven efforts throughout the relevant time 

period to respect the Section 7 rights of all employees, including those who favor 

unionization and those who do not (Tr. 792-94), and similarly ignored the fact that a 

2 All dates referred to herein were in 2015 unless otherwise noted. 

3 
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constant theme in CMC's written communications to the nurses about the union 

campaign was that, "[a]s employees of CMG, [nurses] have the right to advocate in 

favor of a union; [nurses] also have the right to advocate against union representation 

(within the guidelines of [CMC's] existing solicitation policy requiring that solicitations 

only occur between employees during non-work time), [and that CMG] respects these 

rights regardless of [each nurse's] viewpoint on this subject." (See GC-Ex. 2c and GC

Ex. 2j). 

Ill. EXCEPTIONS WITH SUPPORTING ARGUMENT 

A. Respondent Takes Exception to the Legal Conclusion That Selected 
Portions of Its Nursing Code of Conduct violated Section 8(a)(1).3 

CMG maintains a Nursing Code of Conduct ("Code") that prohibits disrespectful 

or intimidating behavior toward others, as well as criticism of co-workers or other staff in 

the presence of others in the workplace and/or patients. (GC-Ex. 3). It is undisputed 

that the Code was established several years before any union organizing activity and in 

fact was written by an internal committee of staff nurses. (Tr. 774-75). 

After properly rejecting the General Counsel's arguments that certain other portions 

of the Nursing Code of Conduct ("Code") violated Section 8(a)(1 ), the ALJ erroneously 

concluded that certain other statements in the Code were unlawful. 

CMG submits that this type of professional code of conduct does not violate 

Section 8(a)(1) merely because it is written in broad terms. The notion that nurses 

should generally engage in professional, courteous and respectful interactions with 

others in the performance of their duties reflects longstanding and nationally recognized 

3 See ALJ's Decision, Section B, pages 3-10; more specifically, see pages 8-10. 

4 
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standards for the nursing profession, not to mention common sense and societal norms 

of civility. (Tr. 775-76; ee also GC-Ex. 3, p.1 under "Supporting Data") There is nothing 

in the Code of Conduct that prevents nurses from complaining about their terms and 

conditions of employment or otherwise engaging in protected concerted activity. 

Furthermore, the Code of Conduct as written does not reference supervisors or 

managers at all. The entire thrust of the policy involves proper behavior of nurses in the 

performance of their duties and their treatment of fellow co-workers, customers/patients 

and others such as family/visitors. Such requirements regarding courteous, profess

sional and respectful behavior toward fellow employees and guests does not violate the 

NLRA. See Copper River of Boiling Springs, 360 NLRB No. 60, *64-68 (2014) 

(distinguishing employment practices directed at behavior toward management as 

opposed to those directed at behavior toward co-workers and customers). 

In finding a violation, the ALJ focused on two particular statements in the Code of 

Conduct as written several years earlier by staff nurses: 

People 

Utilizes proper channels to express dissatisfaction with policies 
and administrative or supervisory actions and without fear of 
retaliation. 

Community 

Inappropriate and disruptive communications/behaviors include 
but are not limited to: 

Displays behavior that would be considered by 
others to be intimidating, disrespectful or dismissive. 

Criticizes coworkers or other staff in the presence of 
others in the workplace or in the presence of 
patients. 

5 
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With respect to the first above-quoted statement, the ALJ erroneously concluded 

that the "utilizes proper channels to express dissatisfaction" language would reasonably be 

interpreted by employees as prohibiting them from complaining in other ways and thus 

chills their Section 7 rights. This is nonsense. Language written in very general terms 

indicating that established channels do exist for expressing disagreement with policy and/or 

with management action does not precluded employees from expressing such views in 

other ways, nor is there evidence that anyone was retaliated against for doing so, nor 

placed in fear of retaliation, nor otherwise felt constrained in exercising Section 7 rights 

based on the policy's broad reference to "proper channels"; nor would a reasonable 

employee infer such meaning from a statement that essentially welcomes such criticism 

complete with an explicit assurance that employees who voice such criticism will not suffer 

and need not worry about any retaliation. The ALJ's tortured analysis ignores the entire 

thrust of the policy statement- i.e. that employees have a protected right to complain; and 

instead twists the meaning 180 degrees by inferring an intention to shut down and punish 

employees who express dissatisfaction outside established channels. There is no 

foundation in fact for ascribing such meaning to the language, nor would a reasonable 

employee do so, since reasonable minded employees do not parse words to find hidden 

meaning in a sentence that clearly communicates a right to disagree/complain about 

policy/supervisory actions. See Lutheran Heritage Village-Livonia, 343 NLRB 646, 647 

(2004), citing Lafayette Parle Hotel, 326 NLRB 824, 827 (1998), enfd. 203 F.3d 52 (D.C. Cir. 

1999) ("in determining whether a challenged rule is unlawful, the Board must. .. give the rule 

a reasonable reading. It must refrain from reading particular phrases in isolation, and it 

must not presume improper interference with employee rights."). 

6 
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With respect to the second above-quoted statement in the Code of Conduct, the 

ALJ adopts a radical view of the law that in a professional patient-centered acute care 

setting Section 7 creates an affirmative right to engage in personal attacks and hyperbole 

directed against other staff members in the presence of patients or other staff, including the 

right to use language that is insulting, disrespectful, dismissive or demeaning. This line of 

reasoning stretches sound legal principles to an absurd extreme. It is one thing to afford 

individuals with latitude to account for passionately-held views and/or emotionally-charged 

circumstances such as in the context of a union steward arguing his/her case in support of 

a grievance or persons engaging in a formal protest such as marching on a picket line; but 

it is quite something else to construe a generalized policy statement written by employees 

that endorses a basic degree of decency and civility in their desired workplace interactions 

into a sinister attempt to deny or infringe upon the general right to complain about 

workplace issues.4 A bureaucratic and/or legalistic mindset should not be allowed to 

dispense with common sense and with basic societal standards of decency. Finally, we 

disagree with the ALJ's poorly-reasoned attempt to distinguish the Board's decision in 

Palms Hotel & Casino, 344 NLRB 1363 (2005) (holding as lawful a rule prohibiting 

employees from engaging in "conduct which is or has the effect of being injurious, 

offensive, threatening, intimidating, coercing, or interfering with" other employees or 

patrons) in footnote 9 on page 9 of the ALJ's Decision. 

For these reasons, we respectfully request that the ALJ's conclusion that CMC's 

Nursing Code of Conduct violated Section 8(a)(1) of the Act be reversed and that this 

portion of the Complaint be dismissed. 

4 See Roomstore, 357 NLRB 1690, 1690 fn. 3 (2011) ("as in 8(a)(1) cases generally, [the Board's] task is to 
determine how a reasonable employee would interpret the action or statement of her employer, and such a 
determination appropriately takes account of the surrounding circumstances") (emphasis added) 
(citation omitted). 

7 
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B. Respondent Takes Exception to the Legal Conclusion that Certain 
Statements in Written Communications on May 7 and August 26 
Violated Section 8(a)(1).5 

The ALJ erroneously concluded that two emails from CMC's Vice President of 

Human Resources Alan Pedersen to CMG nurses violated Section 8(a)(1) because they 

contained the statements below. 

May 7 email: 

"If you feel you are being harassed or intimidated feel free to 
contact your supervisor, director or security." 

(GC-Ex. 2(a)). 

August 26 email: 

"If you feel that you continue to be harassed you have every 
right to file a complaint in our incident reporting system, and 
notify your Director so that we can address the behavior with 
the individual involved." 

(GC-Ex. 2(f)). 

Mr. Pedersen provided uncontroverted testimony that a number of CMG 

employees complained about being pressured to sign a union authorization card. (Tr. 

798-99). The Board has held that employer communications relating to legitimate 

threats and harassment have been found not to violate the Act. See e.g., Ithaca 

Industries, 275 NLRB 1121, 1126 (1985) (it was lawful for an employer to tell employees 

that they should report coworkers who "intimidate" them while soliciting cards); First 

Student, Inc., 341 NLRB 136 (2004) (employer's request to report incidents where 

employees were confronted and forced or intimidated into supporting the union was 

lawful). 

5 See ALJ's Decision, Section C.1, pages 10-13. 

8 
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Furthermore, unlike the communications in Ithaca Industries and First Student, 

the above statements contained in Mr. Pedersen's emails are not specifically directed at 

harassment or intimidation by pro-union employees, but rather were broadly written to 

cover any harassment/intimidation by persons favoring the Union and/or by persons 

opposing the Union. Furthermore, the statements should be considered in context. In 

his June 25 email to nurses, Mr. Pedersen stated that, "[a]s employees of CMC, you 

have the right to advocate in favor of a union; you also have the right to advocate 

against union representation .... We respect these rights regardless of your viewpoint 

on this subject." (GC-Ex. 2(c)). This exact same message was repeated in Mr. 

Pedersen's July 15 email to nurses. (GC-Ex. 2(j)). Similarly, in his August 23 email to 

nurses, Mr. Pedersen stated that, "[a]s employees of CMC, you have the right to 

advocate in favor of a union; you also have the right to advocate against union 

representation .... " (GC-Ex. 2(e)). Likewise, in his November 13 email to nurses, Mr. 

Pedersen stated that, "[w]hile those who are in favor of organizing have a right to 

communicate, those who are opposed to unionization have the same right." (GC-Ex. 

2(i)). What is clear from the May 7 and August 26 emails is that the right to 

communicate/advocate does not include the right to harass or intimidate, without regard 

to the viewpoint being communicated or advocated. 

The ALJ's reliance on several Board cases finding a violation is misplaced. 

Ironically, despite noting "the careful assessment of wording that the Board engages in 

when considering such claims," and observing that "[t]he distinctions drawn by the 

Board in this area can seem fine" (ALJ's Decision p. 12), the ALJ disregards the neutral 

wording used in Mr. Pedersen's emails, as well as the context wherein he repeatedly 

communicated that employees have the equal right to adopt and support a pro-union or 

9 
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anti-union viewpoint, the ALJ cites in support of his legal conclusion against CMG a 

number of cases where, unlike here, the employer explicitly referenced pro-union 

activity. See, e.g. Bloomington-Normal Seating Co., 339 NLRB 191, 191 fn. 2 (2003) 

(management unlawfully told employers to report if they were "threatened or harassed 

about signing a union card"); Niblock Ecavating, Inc., 337 NLRB 53, 61 (2001) 

(employer statements directed at "union card solicitors"); Greenfield Die & Mfg. Corp., 

327 NLRB 237, 238 (1998) ("The Board has held that employers violate Section 8(a)(1) 

of the Act when they invite their employees to report instances of fellow employees' 

bothering, pressuring, abusing or harassing them with union solicitations") 

For these reasons, we respectfully request that the ALJ's conclusion that Mr. 

Pedersen's May 7 and August 26 emails violated Section 8(a)(1) of the Act be reversed 

and that this portion of the Complaint be dismissed. 

C. Respondent Takes Exception to the Legal Conclusion that It Violated 
Section 8(a)(1) by Initially Stating to Employees on or about July 8 that 
Tabling on Behalf of the Union in the Cafeteria Was Not Permitted.6 

The ALJ erroneously concluded that on or about July 8 CMG unlawfully interfered 

with tabling on behalf of the Union in the facility's cafeteria. This conclusion is 

predicated on two instances when Mr. Pedersen first observed this activity and stated to 

one employee on the first occasion and another employee on the second occasion that 

he did not believe their display was appropriate, which prompted the first employee to 

leave a few minutes before the end of her meal period, and to which the second 

6 See ALJ's Decision, Section C.2, pages 13-15. 
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employee responded that he was within his rights and therefore would not shut down. 7 

In neither instance was there any confiscation of materials or threat of discipline. Most 

importantly, upon further review of the issue, management adopted a hands-off 

approach and freely allowed the same employees and other pro-union employees to 

engage in tabling in the cafeteria on a frequent basis and multiple occasions over the 

ensuing days, weeks and months without any disciplinary or other adverse 

consequences 

More specifically, Mr. Pedersen testified that upon first encountering employee 

Anne Marshall sitting at the entrance to the cafeteria with all of her union materials, he 

told her that she "really shouldn't be doing that here," after which she picked up her 

materials and left. (Tr. 60-61 ). A day or two later upon encountering employees Scott 

Marsland and Erin Bell inside the cafeteria with two tables pulled together and union 

literature spread across the two tables, Mr. Pedersen again told them that they shouldn't 

be doing that here. (Tr. 61) The cell phone video of the encounter and resulting 

transcript reveal that Mr. Pedersen actually said, "You're not allowed to set up a fixed 

presence in the cafeteria. You can, if you want to talk and solicit and have 

conversations with people, you can do that. You are not allowed to do this." Mr. 

Marsland responded that the union had informed him he had a right to do this, to which 

Mr. Pedersen disagreed, and said, "So I'll have security come and take this away then." 

Mr. Pedersen reiterated that maintaining a fixed presence was inappropriate, to which 

Mr. Marsland responded that that was not his understanding of the law, and that maybe 

7 Mr. Pedersen testified that in his 28 years the only tabling that occurred in the cafeteria was by the 
Hospital's own Auxilliary and by its health insurance carrier, and in those instances the table was off to 
one side and halfway down the length of the cafeteria; whereas when he first encountered tabling on 
behalf of the organizing campaign the employees had positioned themselves right in the front entrance to 
the cafeteria such that everyone using the cafeteria had to go around or pass directly by their table which 
he viewed as inappropriate. (Tr. 799-802). 
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some clarification was needed. Mr. Pedersen simply responded, "Okay", and that was 

the end of the interaction. (See GC-33a and 33b). Mr. Marsland and Ms. Bell did not 

leave or remove their materials (Tr. 519-521 ), nor did Mr. Pedersen call security or 

otherwise attempt to confiscate or remove any materials (Tr. 63), nor did Mr. Pedersen 

threaten any discipline or other adverse action (Tr. 64) (contrary to Counsel for the 

General Counsel's characterization that Mr. Pedersen threatened Mr. Marsland (see Tr. 

61 ). Mr. Marsland testified that he and Ms. Bell stayed and continued tabling for about 

an hour after their brief interaction with Mr. Pedersen. (Tr. 519). 

Thereafter, Mr. Pedersen consulted with labor counsel and determined that CMG 

would take a hands-off approach to tabling in the cafeteria by Union proponents. (Tr. 

63). It is undisputed that tabling continued on multiple occasions thereafter over a 

period of several months on a very frequent basis. (Tr. 63-64). 

The ALJ starts his analysis on page 14 of his Decision by citing cases standing 

for the proposition that an prohibitions against employee solicitation during nonworking 

time in nonworking areas is presumptively unlawful; yet the record evidence and the 

ALJ's own findings make clear no such prohibition existed in this case, but rather as the 

ALJ also strated on page 14 "[t]he tabing continued sporadically, but repeatedly over the 

course of the next few months" without challenge from management. Furthermore, as 

noted above, Mr. Pedersen's initial concern was based on the unprecedented and 

disruptive placement of the pro-union tabling at the very entrance to the cafeteria, as 

opposed to seeking to impose an outright ban on any such activity.8 

The ALJ's finding and conclusion that CMC failed to expressly repudiate it's initial 

stance by specifically telling the employees first spoken to that continued tabling would 

8 At the very outset of his Decision, the ALJ noted that CMC "permit[ed] a significant amount of union 
activity .... " (ALJ's Decision, p. 1). 
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be permitted, and that such failure results in a violation of Section 8(a)(1 ), disregards 

relevant uncontroverted evidence resulting in a flawed legal conclusion. While it is 

undisputed that Mr. Pedersen did not personally speak with Marshall, Marsland or Bell 

following the determination to allow the tabling, by his email to all registered nurses 

dated July 15 Mr. Pedersen did in fact address the issue and make clear that such 

activity would be allowed, first referring to "an increase in visibility by those in favor of 

creating a union for nurses," and then stating while CMG disagrees with their viewpoint, 

"we have respected their right to make their opinion known" (i.e. by not questioning 

continued tabling in the ensuing days after the initial encounters). (GC-Ex. 2(j)). 

It is crystal clear from the video and transcript that Mr. Marsland was not 

intimidated or discouraged from continuing to engage in tabling following his initial 

encounter with Mr. Pedersen, and although Ms. Marshall left after her encounter with 

Mr. Pedersen this occurred at or about the end of her meal period when she had to 

return to work anyway. Marsland and Marshall both testified that they were not 

discouraged from further tabling and that they both did this, along with other employees, 

on multiple occasions thereafter. (Tr. 519-521; 276-278, 280-285). 

The Board has made clear that there must be more than one episode of 

discriminatory enforcement of a no solicitation/distribution rule in order for there to be a 

finding of disparate treatment and objectionable conduct. See, e.g., Avondale 

Industries, 329 NLRB 1064, 1231 (1999) ("single instance ... does not prove disparate 

treatment"); Albertsons, Inc., 289 NLRB 177, 178 fn. 5 (1988) (disparate application of 

rule not shown by isolated instances); Kendall Co., 267 NLRB 963, 965 (1983) 

(disparate enforcement of policy not shown by isolated deviations). Uniflite, Inc., 233 

NLRB 1108, 1111 (1977). 
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Finally, because there was no discipline issued for the conduct of employees 

tabling on behalf of the organizing campaign, and such conduct was allowed to continue 

indefinitely throughout the campaign, to the extent CMC's initial response represents a 

violation, such violation was fully remedied and de minimis and does not require any 

corrective action. Dieckbrader Express, Inc., 168 NLRB 867 (1967) (inconsequential 

violation insufficient to warrant violation of the Act). 

For these reasons, we respectfully request that the ALJ's conclusion that Mr. 

Pedersen's initial response to the cafeteria tabling on or about July 8 constitutes a violation 

of Section 8(a)(1) of the Act be reversed and that this portion of the Complaint be 

dismissed. 

D. Respondent Takes Exception to the ALJ's Finding and Conclusion that 
It Unlawfully Informed Emplo1ees that It Was Inappropriate to Discuss 
Their Salaries and/or Wages. 

The ALJ's found that at some unspecified time during the Section 1 O(b) period, Mr. 

Pedersen stated to a group of approximately five employee nurses that it was 

inappropriate to discuss their wages with one another and to refrain from doing so, and 

concluded that this purported directive violated the Act. The ALJ's finding and 

conclusion with respect to this issue is disturbing on many levels. 

For one thing, the ALJ's Decision is devoid of any mention that he considered the 

burden of proof, which of course, rested squarely with the General Counsel to establish 

a violation. In her opening statement, Counsel for the General Counsel contended that 

CMG effectively maintained an unlawful rule requiring employees to keep information 

9 See ALJ's Decision, Section C.3, pages 15-16. 
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about their wages confidential. However, the General Counsel failed to produce 

evidence supporting either the specific allegation set forth in the Amended Complaint or 

the existence of such a policy or rule. Under examination by Counsel for the General 

Counsel pursuant to Rule 611 (c) of the Federal Rules of Evidence, Mr. Pedersen 

testified that he had not told any employees to keep salary information confidential. (Tr. 

47-48). In attempting to prove the existence of a policy or rule prohibiting the sharing of 

wage information, the General Counsel relied upon a 5-year old letter requesting 

nursing staff to refrain from discussing a particular salary adjustment with other non

nursing staff since the special salary adjustment on that occasion was limited to nursing 

staff only. (GC-Ex. 5 and 6). Aside from being 5 years old, this letter clearly did not 

request or prevent nurses from speaking to one another about their pay; nor did it state 

that sharing this information with non-nursing personnel was prohibited; nor did it 

suggest in any way that employees could be disciplined for sharing the information. 

Rather, it simply requested that nurses exercise discretion in talking about the special 

pay increase with other non-nursing employees to whom the special pay increase did 

not apply. (Tr. 49). Upon further examination as part of the Respondent's case, Mr. 

Pedersen testified that there is no policy or rule prohibiting employees from discussing 

their wages. (Tr. 803-04). 

Thus, the General Counsel failed to carry its burden of proof with respect to this 

charge, and accordingly the ALJ should have dismissed the charge. Instead of doing 

so, without even mentioning any of the foregoing information, the ALJ relied upon the 

uncorroborated testimony of a single employee witness, Anne Marshall, who claimed 

that at some unspecified time, when Mr. Pedersen was walking by her unit in the course 

of his normal rounds, he supposedly overheard a group of nurses talking about their pay 
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and told them to stop doing so. In addition to his testimony noted above and completely 

ignored by the ALJ that CMG has no policy or rule prohibiting such discussions, when 

asked about Ms. Marshall's claim, Mr. Pedersen testified that he had no recollection of 

any such conversation. Despite stating that he found Mr. Pedersen to be a credible 

witness, based on the simple fact that Mr. Pedersen acknowledged that he does 

rounds, the ALJ concluded that although Mr. Pedersen doesn't recall, the conversation 

described by Ms. Marshall likely did happen. 

It is undisputed that Ms. Marshall played a leading role in the Union's organizing 

campaign from the outset, and many of the issues discussed in detail below with 

respect to Respondent's other Exceptions to the ALJ's Decision directly involve Ms. 

Marshall. Clearly, Ms. Marshall had a huge stake in the outcome of this case and had a 

strong motive to embellish and/or fabricate evidence against the Respondent through 

her testimony. Her general lack of veracity is discussed in detail below with respect to 

the additional Respondent Exceptions, but as to this allegation she could not produce 

any specifics about when the purported statement by Mr. Pedersen occurred; nor did 

the General Counsel produce any contemporaneous notes or other documentary 

evidence; nor did the General Counsel call any of the other nurses who purportedly 

heard this to corroborate Ms. Marshall's testimony. Remarkably, in footnote 16 on page 

16 of his Decision, the ALJ states that he considered the fact that none of the other 

nurses who were purportedly present were called to testify about this alleged event, but 

he asserts that this factor "cuts both ways [since] either party could have attempted to 

find corroborating witnesses for their position." The ALJ's statement is remarkable 

because it ignores the fact that Mr. Pedersen recalls no such conversation ever 

happening; whereas Ms. Marshall never claimed another supervisor or manager was 
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present, and Ms. Marshall could not identify any of the other nurses who were 

supposedly present. 

Given the lack of detail from Ms. Marshall; the absence of any corroborating 

evidence to support this claim; the credible countervailing testimonial evidence 

presented by Mr. Pedersen; and the General Counsel's attempt to use a 5-year old 

letter that also upon close examination provided no support for her opening contention; 

a fair and impartial decision maker should have concluded with respect to this issue that 

the General Counsel failed to meet its burden of proof. The ALJ's failure to even 

mention the burden of proof, along with the lack of substantial credible evidence to 

support his finding, should result in a reversal of his Decision on this issue. 

For these reasons, we respectfully request that the ALJ's conclusion that Mr. 

Pedersen's issued an unlawful directive to refrain from discussing wages during the Section 

1 O(b) period be reversed and that this portion of the Complaint be dismissed. 

E. Respondent Takes Exception to the ALJ's Finding and Conclusion that 
During a One-on-One Meeting on May 8 an Employee Was Unlawfully 
Interrogated and Threatened with Unspecified Reprisals.10 

The primary evidence introduced by the General Counsel in support of 

Paragraphs 8(a) & (b) of the Complaint was testimony from one witness, Anne Marshall, 

about a single instance of alleged interrogation and threats. Her testimony was directly 

contradicted by testimony from her supervisor at the time, the then Interim Director of 

the Intensive Care Unit ("ICU"), Joel Brown. The ALJ's Decision to credit Ms. Marshall's 

testimony over Mr. Brown's is stunning in light of the relevant evidence in the record and 

in light of the ALJ's own reasoning as set forth in his Decision. Contrary to the ALJ's 

10 See ALJ's Decision, Section D.1, pages 16-20. 
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Decision, we respectfully submit that a fair and impartial factfinder could only conclude 

that Ms. Marshall's testimony lacked credibility; whereas Mr. Brown gave credible 

testimony that is corroborated by other evidence in the record. The significance of the 

ALJ's error in this regard is pivotal to the central Section 8(a)(3) allegations discussed 

below, as his unsubstantiated finding of employer animus toward Ms. Marshall's union 

activity provides the linchpin for his remaining adverse findings and conclusions against 

the Respondent, none of which are supported by substantial evidence in the record. 

It is undisputed that in April in his capacity as Interim Director of the ICU, Mr. 

Brown conducted one-on-one meetings with all nurses in the ICU to present them with 

information regarding the Union's organizing campaign. On direct examination by 

Counsel for the General Counsel, Ms. Marshall testified that, "I sat down in [Brown's] 

office and he basically told me that he knew I was the ring leader and I was the one 

promoting all this union stuff, and if it didn't stop he was going to get HR involved." (Tr. 

193). 

Mr. Brown credibly testified that Ms. Marshall's accusations were simply not 

true. (Tr. 1002). Mr. Brown stated that he was given a list of talking points provided by 

Human Resources ("HR") and Senior Leadership, and he handed out these talking 

points and asked if employees had any questions in each of these one-on-one 

meetings. (Tr. 1003-05). The talking points are set forth at GC Exs. 39-40, and GC-Ex. 

39 is the document that was handed to employees. These talking points guided Mr. 

Brown's conversation with each nurse in the ICU during his one-on-one meetings. (Tr. 

1003-05, GC Exs. 39-40). 

Mr. Brown specifically recalled going through the fact sheet with Ms. Marshall, 

and he testified that Ms. Marshall asked him if he had ever worked at a union facility, 
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and that he answered that yes he had. (Tr. 1005). Mr. Brown testified that he never 

used the word ringleader and he never said anything about going to HR. (Tr. 1006). In 

fact, Mr. Brown stated that he never took a position himself on the union issue at CMC 

since his assignment at CMC was temporary in nature, and he had no particular stake 

in whether or not the nurses at CMC decided to unionize. (Tr. 1006). Mr. Brown's 

testimony that he never interrogated or threatened employees and instead followed the 

talking points as dictated by HR and Senior Leadership was forthright and had all the 

hallmarks of a credible and genuine recounting of what actually occurred. (Tr. 1003-

07). 

It is important to note that Mr. Brown has for many years worked as a traveling 

interim nursing leadership consultant who is placed by multiple consulting companies 

and assigned to facilities that have an immediate need to fill a vacancy in a key 

management position on a temporary basis; that he resides in Oregon and has worked 

in hospitals all over the United States; that he has worked in both union and non-union 

settings; and that he never intended to take a permanent position with CMC and thus 

permanently reside in the Ithaca, New York area. (Tr. 990-94, 1006). 

Furthermore, Mr. Brown's testimony was corroborated by the other evidence in 

the record. Mr. Pedersen testified that he has no knowledge that any supervisor or 

manager ever interrogated or threatened any employees in connection with the Union's 

organizing campaign. (Tr. 799, 816). He also testified that CMC used outside labor 

counsel to educate its supervisors and managers throughout the facility about the lawful 

rules of conduct for them during an organizing campaign, and has conducted similar 

internal educational forums multiple times in the course of a year, as well as in prior 

years. (Tr. 799). He also testified that CMC provided members of management with 
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talking points as to what to say about the organizing campaign to insure that the 

information being provided was consistent. (Tr. 813; see, e.g. GC-Exs. 39 and 40). 

Given this context, Ms. Marshall's uncorroborated assertion that the Director of 

the ICU ignored the training, ignored the talking points, and blatantly interrogated and/or 

threatened her concerning her union activity and support lacks credibility. Her 

testimony particularly lacked the ring of truth insofar as she contended that Mr. Brown 

threatened her with "get[ting] HR involved" unless she stopped acting as a "ringleader'', 

given that HR was the source of all the leadership training about appropriate conduct for 

supervisors and managers during an organizing campaign, and that HR was the source 

of the talking points, as well as being the source of the email communications discussed 

above that explicitly acknowledged the rights of employees to support and to advocate 

for unionization. 

Ms. Marshall obviously has a large stake in the outcome of this case; whereas 

Mr. Brown left CMG back in mid 2015 and has no continuing ties to the organization. 

(Tr. 1006). It is also relevant on the issue of credibility that Ms. Marshall made 

unfounded accusations of sexual harassment against Mr. Brown as determined by the 

New York State Division ("NYSDR") after investigating her claims in that proceeding, 

and therefore has a history of distorting and/or falsifying information involving Mr. Brown 

to support her own personal agenda; whereas no such evidence exists against Mr. 

Brown. Mr. Marshall admitted that her two sexual harassment complaints were 

dismissed by the NYSDR based on a finding of no probable cause to believe that any 

such harassment actually took place. (Tr. 299-300). 

Finally, and perhaps most telling, the General Counsel only produced one other 

witness out of 350 registered nurses at CMG and 22 in the ICU, who claimed that she 
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was asked some inappropriate questions about the Union. Ms. Terrie Ellis was a co

worker of Ms. Marshall's who was also a nurse in the ICU. Ms. Ellis testified that in her 

individual meeting with Mr. Brown, he asked her if she "knew about the union 

campaign," if she had been "approached about it at work," and if she had "felt pressured 

or bullied about the Union in any way." (Tr. 428). Conspicuously absent from Ms. Ellis' 

account was any allegation that Mr. Brown threatened to report her or any other known 

Union supporters to HR nor with any other unspecified reprisals; nor did she provide 

any contemporaneous notes, nor any evidence that she reported what happened in the 

meeting to anyone else at the time. (Tr. 432). 

On cross examination, Ms. Ellis admitted that she could not recall the exact 

wording Mr. Brown used in his statements and purported questions. (Tr. 433-34). This 

is a critical admission since Mr. Brown denied interrogating or threatening any 

employees and his meetings were guided by detailed talking points that were vetted by 

HR and by legal counsel and did not contain any such questions, and which would 

directly contradict their guidance given to all supervisors and managers including Mr. 

Brown in training sessions about compliance with the Act. It is also undisputed that the 

content of the meeting was to provide nurses with relevant information about the 

organizing process and the Union's campaign, so a statement by Mr. Brown to the 

effect that, "[in case Ms. Ellis was not aware of the campaign he had several points of 

information to present to her]," would be entirely lawful and consistent with all of the 

other evidence in the record. Thus, Ms. Ellis' inability to remember his particular 

wording could make all the difference in the legal significance of what Ms. Brown said. 

At best her testimony should have been taken as inconclusive; and when viewed in the 

context of all the other relevant evidence in the record, including the written talking 
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points, a fair and impartial factfinder would conclude that such unreliable evidence from 

Ms. Ellis was insufficient to meet the General Counsel's burden of proof. Instead, the 

ALJ adopted the undoubtedly rehearsed version she initially testified to on direct 

examination; while giving short shrift to her equivocation under cross examination (see 

footnote 20 on page 18 of the ALJ's Decision); and while disregarding the other relevant 

evidence including Mr. Brown's unequivocal testimony; and all this without ever even 

broaching the topic of burden of proof. 11 

Other than Ms. Marshall's self-serving testimony and Ms. Ellis' unreliable 

testimony, the General Counsel failed to produce any other shred of evidence, that 

either Mr. Brown or any other manager or supervisor ever asked employees about their 

union sympathies/activities or threatened them with any type of reprisal for supporting 

unionization at CMG; even though it is undisputed that on the day that Ms. Marshall 

alleges Mr. Brown threatened her in their one-on-one meeting, Mr. Brown also 

conducted one-on-one meetings with every other nurse on the ICU, and none of the 

others ever claimed that he said or did anything inappropriate. 

The ALJ's decision to credit Ms. Marshall's testimony over Ms. Brown's is 

particularly egregious, given that later in his decision when addressing the fact that a 

key accusation by Ms. Marshall against another manager was discredited by an audio 

recording of the meeting that Ms. Marshall secretly recorded and thus she was caught 

in a lie by her own evidence, the ALJ states that therefore he would not credit her 

testimony on that point; yet he credits her testimony on all other points. (See footnote 

11 The fact that the General Counsel never alleged that Mr. Brown's purported questions of Ms. Ellis 
violated Section 8(a)(1), as noted in footnote 23 on page 20 of the ALJ's Decision, is also telling and can 
only be interpreted as a lack of confidence on the part of the General Counsel in the reliability of her 
testimony, especially when weighed against the countervailing evidence in the record. Yet the ALJ 
inexplicably failed to address or apparently consider this point in his rush to condemn the Respondent. 
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54 on page 59 of the ALJ's Decision). In contrast, there is no evidence in the record 

that Mr. Brown was similarly caught in a lie, or that his testimony was inconsistent in any 

respect. In commenting on Mr. Brown's testimony, the ALJ stated that he "was not 

impressed" with Mr. Brown's statements that he had no stake in the outcome of the 

unionization effort at CMC because other evidence showed that he had taken down 

union postings in the facility. (ALJ Decision p. 18-19). In a lengthy footnote (See ALJ's 

Decision footnote 22 on page 19), the ALJ lashes out at the Respondent for arguing that 

the adverse finding by the New York State Human Rights Division regarding Ms. 

Marshall's sexual harassment claims against Mr. Brown is relevant to an evaluation of 

her veracity, on the basis that her claim rested on the showing of a military medical 

rescue video accompanied by a Marilyn Manson song with some harsh lyrics. Yet the 

ALJ ignores his own prior acknowledgement in footnote 19 on page 17 of his Decision 

that, as he put it, "[t]here is the suggestion in the record that the sexual harassment 

claim ultimately concerned not only the showing of the video but more personal 

accusations by Marshall against Brown on or about May 8, in a meeting between the 

two .... [which the Human Rights Division] determined to be unfounded". 

For these reasons, we respectfully submit that the ALJ's findings are not supported 

by substantial evidence, and his conclusion that CMC unlawfully interrogated and 

threatened employees should be reversed, and this portion of the Complaint be dismissed. 
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F. Respondent Takes Exception to the ALJ's Finding and Conclusion that 
It Prohibited Employees from Distributing & Posting Union Literature.12 

The undisputed evidence establishes that CMC afforded pro-union employees 

every opportunity on a daily and constant basis over a year-long period to solicit one 

another during non-work time, to obtain signed union authorization cards from one 

another, to distribute and post pro-union literature throughout CMC's facility, and to 

engage in extensive tabling in the employer's cafeteria. (Tr. 798, 519-521 ; 276-278, 

280-285; see also GC-Exs. 2(c), (e), (i) and (j)). Aside from the de minimus tabling 

issue discussed above, there is no allegation or evidence that any employees were ever 

prevented from posting or leaving such material in CMC's facility; nor were any 

employees told they could not engage in this activity; nor was anyone counseled or 

threatened with discipline, nor given any discipline, for such engaging in such activity. 

(Tr. 803-04). 

CMC does not dispute that one or more supervisors occasionally took down 

some pro-union postings, particularly after receiving complaints from other employees 

about the postings. (Tr. 1007). The occasional removal of such material does not 

constitute an unlawful interference with Section 7 rights, particularly where, as here, the 

employer has an established practice of regularly removing non-business related 

material that is posted or left in its facility. (Tr. 818). 

For these reasons, we respectfully submit that the ALJ's Decision on this issue 

should be reversed and this portion of the Complaint be dismissed. 

12 12 See ALJ's Decision, Section D.2, pages 20-22. 
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G. Respondent Takes Exception to the ALJ's Finding and Conclusion that 
Certain Postings on Facebook Violated the Act.13 

The ALJ also found Section 8(a)(1) violations stemming from some postings on 

social media by one supervisor who angrily expressed her feelings because she felt she 

was being personally attacked and falsely accused of sacrificing her integrity by 

allegedly lying in a proceeding before the New York State Division of Human Rights 

("NYSDHR"). The evidence indicates that employee Scott Marsland posted a comment 

on Facebook under the alias "Charlie Green", in which he attacked House Supervisor 

Florence ("Flo") Ogundele's integrity by stating that Anne Marshall was "standing up for 

what is right" in connection with a claim of sexual harassment she filed against her 

supervisor, Joel Brown, by "facing down Flo Ogundele" along with other named 

management representatives and their counsel at an upcoming appearance before the 

NYSDHR. (GC-Ex. 7). Mr. Marsland acknowledged that he posted more about Ms. 

Ogundele on Facebook than appears in GC-Ex. 7, and Ms. Ogundele testified that there 

were more personal attacks in Marsland's postings than shown in the record, including 

a statement to the effect that she had sold her soul to the devil, which Ms. Ogundele 

who is a religious person found deeply offensive. (Tr. 727-28, 730-31 ). 

Ms. Ogundele responded in anger by posting a message on Facebook stating 

that she does not compromise her integrity to lie for anyone; that she cannot be bullied 

or intimidated; and advising Marsland not to mess with her, and to tell his disciples the 

same. (GC-Ex. 8). In a subsequent related posting on Facebook, Ms. Ogundele stated 

that she took her first posting down after being instructed to do so by her boss (i.e. CMC 

Assistant Vice President for Patient Services Linda Crumb), then proceeded to express 

13 13 See ALJ's Decision, Section E, pages 22-26. 
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her distaste for all the "bullshit" going on at work. (GC-Ex. 9).14 

Ms. Ogundele believed that her comments were personal in nature and not 

conveyed in her capacity as a management representative of CMC, but in any event 

when the Medical Center learned about this, she was instructed to immediately take 

down the offending comments and she received a disciplinary warning for her 

unsanctioned and inappropriate statements on social media. (Tr. 728-29, 734-35; R-Ex. 

4). 

To support the contention that the Facebook postings by Ms. Ogundele violated 

Section 8(a)(1 ), it must be inferred that: (1) Ms. Ogundele's anger was directed at Mr. 

Marsland's Union support, even though her postings never mention the Union and she 

was clearly addressing his defamatory statements toward her; (2) that her vague 

comments were directed at all Union supporters, even though her comments again do 

not mention the Union; (3) that her admonitions about messing with her and picking the 

wrong girl suggested that she would invoke her authority in the workplace to respond, 

even though her words and tone were personal in nature and said nothing about acting 

in her capacity as a CMC Supervisor to impose potential discipline or other adverse 

employment actions; and (4) that any CMC employees who may have read her postings 

would have reasonably interpreted them as conveying threats of employment-related 

reprisals due to their Union support, even though the postings say nothing about this. 

We respectfully submit that such leaps cannot reasonably be inferred from Ms. 

Ogundele's words. Instead, the true nature of Ms. Ogundele's remarks seems quite 

14 Ironically, although Mr. Marsland (a/k/a Green) had claimed that Marshall was doing the right thing and 
Ms. Ogundele was doing the wrong thing in connection with the NYSDHR case, after its investigation the 
NYSDHR determined that Marshall's accusations of sexual harassment against her supervisor were 
unfounded and dismissed both of her complaints. (Tr. 299-300). 
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obvious - she took great personal offense from what she perceived as an attack on her 

personal integrity, and she lashed back in response. 

We therefore submit that a reasonable construction of this interaction on social 

media does not amount to a violation of Section 8(a)(1 ). Furthermore, while Ms. 

Ogundele's comments toward Mr. Marsland may reflect a sense of personal animus 

toward him as a result of his personal attack against her, this cannot be equated with 

evidence of anti-union animus on the part of CMC. 15 Finally, at most Ms. Ogundele's 

postings on social media represented an isolated incident, and CMG took prompt and 

appropriate action upon learning of the postings by instructing her to take the postings 

down and issuing her a disciplinary warning. (Tr. 728-36; R-Ex. 4). 

For these reasons, we respectfully submit that the ALJ's Decision on this issue 

should be reversed and this portion of the Complaint be dismissed. 

H. Respondent Takes Exception to the ALJ's Finding and Conclusion that 
the October 5 Verbal Warning Issued to Employee Scott Marsland 
Violated the Act.16 

The ALJ erroneously concluded that a verbal warning issued on October 5 to Scott 

Marsland, a nurse in CMC's Emergency Department ("ED") and a known Union 

supporter, violated Sections 8(a)(1) and 8(a)(3) of the Act. 

Specifically, the ALJ found that the conduct at issue constituted protected activity 

because Mr. Marsland was complaining about not being able to take breaks. However, 

the undisputed evidence establishes that the verbal warning was based on Mr. 

15 We also note that Ms. Ogundele had no involvement in the verbal warning issued to Mr. Marsland by 
Amy Matthews more than a month prior to the Facebook postings, and she was not a decision-maker with 
respect to any of the matters involving Ms. Marshall, all of which also pre-dated the Facebook postings in 
issue. 

16 See ALJ's Decision, Section F, pages 27-38. 
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Marsland's decision to demean the competence of two of his two co-workers in a group 

meeting and his refusal to stop despite repeated instructions from his supervisor to do 

so. Mr. Marsland did this at a time when the two targets of his disparaging remarks 

were not present to defend themselves. (Tr. 506-08; GC Ex 34b; GC Ex. 32).17 These 

comments were made at a staff meeting on September 24, and there is no evidence in 

the record to suggest that any other employee joined in these individual concerns or 

supported the views that Mr. Marsland expressed in this meeting regarding the 

competency of his fellow nurses. (Tr. 558). 

Eleven staff members were present at the September 24 staff meeting led by 

Director of the ED Amy Matthews. Mr. Marsland's inappropriate conduct began when 

he asserted that another nurse who he named was not "competent to care for [his] 

patients." (Tr. 565). Ms. Matthews instructed Mr. Marsland that this was not the proper 

forum for alleging that another staff member was incompetent (and this was the first she 

had heard of the issue), and that Mr. Marsland should come to see her. Mr. Marsland 

persisted and was asked to stop at least three times; however, he persisted to 

disparage his colleague and damage her reputation by insisting that she was not 

competent. (Tr. 565-66). He then proceeded to attack the skills of another nurse who 

he also named in this same meeting. (Tr. 567). 

Ms. Matthews decided to issue a verbal warning to Ms. Marsland for disparaging 

the professional competence of a co-worker in the presence of others and for persisting 

despite her instructions to stop. (GC -Ex. 34b, p. 5). Upon receipt of the verbal 

warning, Mr. Marsland acknowledged that his behavior was inappropriate. (GC-Ex. 

17 One of the nurses called Ms. Matthews in tears after hearing about his comments from others. (Tr. 
568-69). 

28 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 560 of 618



JA-552

34b, p. 6). 

Contrary to the ALJ's findings, the evidence clearly establishes that Mr. Marsland 

was not given a verbal warning for any protected concerted activity; instead, he was 

disciplined for making demeaning and derogatory comments about his co-workers 

publicly in front of a number of other staff members. 

Ms. Matthews gave credible uncontroverted testimony: (1) that she maintains an 

open door policy, meaning that any staff member can talk to her if they have a concern 

about anything; (2) that staff members have come and talked to her about a variety of 

issues, including issues relating to staffing and scheduling, patient care scenarios, the 

Electronic Medical Record, the length of time it takes to get physician orders or to get a 

patient to the floor or mental health holds; (3) that she has never disciplined or 

counseled an employee for complaining to her about any such issues; (4) that such 

complaints have never changed her relationship with the complaining employee; (5) that 

she has never disciplined an employee for complaining about the inability to take 

breaks; (6) that she never made any attempt to find out who filed a complaint with the 

New York State Department of Labor about employee breaks; (7) that instead she 

brought the issue to a staff meeting and said okay we have a problem and let's discuss 

ideas about how to solve the problem; (8) that her staff meeting in September 2015 was 

not the first time that a nurse had complained about an issue like scheduling, breaks or 

conditions on the unit; (9) that employees express complaints/concerns at every staff 

meeting; and (10) that she has never disciplined anybody for voicing a legitimate 

concern; but (11) that prior to Mr. Marsland "nobody has voiced a concern that has torn 

down another person in front of a group of people" and her verbal warning was based 

on his inappropriate conduct in publicly portraying a co-worker "in a very bad light." (Tr. 
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582-587). 

Despite acknowledging that Mr. Marsland's conduct was "out of line", he 

nevertheless concludes that it was protected and not sufficiently opprobrious to warrant 

discipline. CMC respectfully disagrees with the ALJ's conclusion, and we therefore 

submit that his decision as to the verbal warning should be reversed and this portion of 

the Complaint should be dismissed. 

I. Respondent Takes Exception to the ALJ's Finding and Conclusion that 
the June 26 Suspension of Ms. Marshall Violated the Act.18 

At all relevant times Anne Marshall was a registered nurse in CMC's ICU. It is 

undisputed that at all relevant times Ms. Marshall was openly supportive of unionization, 

and that CMC was aware of her pro-union viewpoint and her organizing activities. 

The ALJ found that CMC discriminated against Ms. Marshall due to her Union 

support and acted with a retaliatory motive when it suspended her on June 26 due to an 

incident of misconduct; when it issued a documented verbal warning to her on July 1 O 

due to another incident of misconduct; when it demoted her from her Charge Nurse 

position to a regular Staff Nurse position on August 31 due to further acts of misconduct 

and a failure to carry out her Charge Nurse responsibilities; and when it issued an 

unfavorable performance evaluation to her on October 30. 

However, the clear and convincing evidence in the record establishes that each 

one of these actions was based on legitimate reasons; and that the actions were not 

motivated by a sense of retaliation; but rather were genuinely viewed as an appropriate 

and necessary response to her misconduct in the performance (or non-performance) of 

her duties as a Charge Nurse. At all times CMC was fully aware that any adverse 

18 See ALJ's Decision, Section G.1.b., pages 39-51. 
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actions against Ms. Marshall could be perceived as retaliatory due to her active role in 

the Union's organizing campaign, and therefore proceeded very cautiously, took a 

measured approach, and was very reluctant in taking corrective action. The 

overwhelming credible evidence establishes that the actions in issue were NOT taken 

against Ms. Marshall because of her protected activity, but rather were taken IN SPITE 

OF her protected activity because her behavior was so poor that it could not reasonably 

be overlooked. 

The evidence in support of the legitimate reasons for the actions involving Ms. 

Marshall consists of extensive detailed and highly specific contemporaneous 

documentation from multiple witnesses; consistent and credible testimony from multiple 

witnesses all corroborating one another, including one key witness who no longer works 

for CMG; and various grudging acknowledgements and admissions from Ms. Marshall, 

and in a couple of instances from other witnesses called by the General Counsel. 

That evidence stands in contrast with self-serving testimony by Ms. Marshall 

whose demeanor as a witness demonstrated a general lack of credibility, particularly 

when challenged on cross examination; whose testimony was inconsistent and 

contradictory in several respects; who has a demonstrated history of making unfounded 

accusations against one of her former CMG managers in the context of an 

unmeritorious legal proceeding against him for alleged sexual harassment; as well as 

the general absence of any corroborating testimony from any other witnesses; and the 

absence of any contemporaneous documentation supporting her version of events. 

For all of these reasons, CMG respectfully submits that contrary to the ALJ's 

findings and conclusions, the overwhelming weight of the evidence supports the 

legitimate reasons for each decision concerning Ms. Marshall's employment, and that 
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the Section 8(a)(3) allegations involving her must therefore be dismissed. 

Ms. Marshall has acknowledged and admitted that one of the responsibilities of 

Team Leaders and Charge Nurses at CMC is to make calls to off-duty nurses to ask if 

they are willing to come in to help meet patient needs by filling holes in the schedule 

and/or because of changes in patient census or patient acuity. (Tr. 309).19 However, 

her testimony relating this point was very revealing. When first asked on direct 

examination by Counsel for the General Counsel who is responsible for filling holes in 

the schedule, Ms. Marshall provided a seemingly rehearsed response incorporating 

deliberate vagueness, that "Ultimately it's the director, but we all try to help." (Tr. 154-

55). Later when asked how often she personally has tried to fill holes in the schedule 

when in her role as Charge Nurse, she responded multiple times a week.20 She went 

on to testify that normally "we" look at the next shift coming on and try to fill those holes 

first, and that "we would text people and call people". When Your Honor interjected by 

asking Ms. Marshall who the "we" was that she was referring to, she responded by 

acknowledging that it just meant the Charge Nurse or Team Leader for that shift. (Tr. 

155-56). 

The reason all of this is significant is that a consistent theme of Anne Marshall's -

both in her testimony in response to questioning by Counsel for the General Counsel, 

and at the time of the underlying events when she was confronted by her managers 

about her behavior in her role as Charge Nurse - was that the lack of a written job 

description for Charge Nurses left her unclear as to what her responsibilities consisted 

of; that she was unclear and confused about what her supervisor's expectations were 

19 Every nursing unit has either a Charge Nurse or a Team Leader on every shift. Charge Nurses are 
permanently designated as having charge responsibilities. Team Leaders are regular staff nurses who 
temporarily assume charge responsibilities in the absence of a Charge Nurse. 

20 Ms. Marshall's regular work schedule consisted of three 12-hour shifts per week. (Tr. 155). 
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regarding the role of Charge Nurses, particularly when it came to making calls to try to 

secure more staffing; that the expectations seemed to change over the course of 2015 

when a series of relatively short-term Interim Directors managed the ICU; and that 

securing additional staff was really not her problem, but instead was her supervisor's 

problem. In reality, however, a key responsibility and consistent expectation for the role 

of Charge Nurses at all times has been to call off-duty nurses to try to secure more 

staffing on an as-needed basis and as directed by the Director/ Interim Director of the 

ICU, and that this occurred on almost a daily basis.21 

The detailed events leading up to the June 26 suspension are fully described in 

the contemporaneous documentation consisting of R-Exs. 1 (a) thorough (m), R-Ex. 2, 

and R-Exs. 6 through 12, as well as ALJ Ex. 1. These events and the evidence 

gathered and relied upon in the resulting investigation were also described in the 

testimony primarily by Respondent witnesses Norman Joel Brown, Florence Ogundele, 

and Linda Crumb. In summary, after some problems with Ms. Marshall's behavior 

beginning on June 25, on June 26th , the ICU where Ms. Marshall was working as 

Charge Nurse was experiencing a staffing crisis. The situation was emergent because 

a very critical patient needed to go from surgery to the ICU, and the patient was at risk 

for being transferred out to a different hospital unless additional ICU nurses could come 

in. Interim ICU Director Joel Brown conferred with the House Supervisor Flo Ogundele 

about the situation and both of them discussed the situation with Ms. Marshall in her 

capacity as Charge Nurse. Mr. Brown asked Ms. Marshall to start making calls to see if 

21 We also note that another witness for the General Counsel, Christine Monacelli, is an ICU Staff Nurse 
who acknowledged on cross examination that it was the role of a Charge Nurse and/or Team Leader to 
make calls to get nurses to come in to fill holes in the schedule or because of a change in census or 
patient acuity. (Tr. 456-57). Ms. Monacelli also confirmed that Anne Marshall had called her at home for 
that purpose while serving in the capacity of Charge Nurse on multiple occasions. (Tr. 448). 
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any nurses would come in. Ms. Marshall responded by stating that had already made 

the calls and no one was willing to come in. Mr. Brown then went to his office to start 

making calls, and the first nurse he called agreed to come in immediately. Mr. Brown 

then went to Ms. Marshall and asked her for a list of the nurses she had called so he 

would not be duplicating her efforts by calling anyone twice. Ms. Marshall then stated to 

both Mr. Brown and Ms. Ogundele that there was no list because she really hadn't 

made any calls. Thus, Ms. Marshall lied the first time when she said she had already 

made calls and no one would come in, and she exhibited a lack of cooperation by 

effectively refusing to assist with an emergent situation that could have placed a patient 

in jeopardy. As a result, Ms. Marshall was suspended for the remainder of that shift and 

the next shift. This had everything to do with her misconduct and nothing to do with her 

Union activity. 

The ALJ's conclusion to the contrary relies on the discredited testimony of Ms. 

Marshall, and is not supported by the substantial credible evidence in the record. For 

these reasons, we respectfully submit that the ALJ's Decision with respect to the June 26 

suspension should be reversed and this portion of the Complaint should be dismissed. 

J. Respondent Takes Exception to the ALJ's Finding and Conclusion that 
the July 10 Verbal Warning Issued to Ms. Marshall Violated the Act.22 

On July 3rd, Ms. Marshall engaged in an aggressive and confrontational dialog 

with her immediate supervisor, Mr. Brown, about getting Ward Clerk help. Ms. Marshall 

proceeded to angrily follow Mr. Brown around violating his personal space and blocking 

his movements, and within a few minutes thereafter she confronted him by again and 

22 See ALJ's Decision, Section G.2., pages 51-57. 
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remained standing in the doorway to his office demanding his attention despite 

repeatedly being asked by Mr. Brown to leave until finally he had to threaten to call 

security. Ms. Marshall received the July 1 O documented verbal warning for this 

unacceptable behavior. Once again, the verbal warning had everything to do with her 

misconduct and nothing to do with her union support. 

Once again based on the credible evidence in the record and for all of the 

reasons discussed above, we respectfully submit that the ALJ's Decision with respect to 

the July 1 O verbal warning should be reversed and this portion of the Complaint should be 

dismissed. 

K. Respondent Takes Exception to the ALJ's Finding and Conclusion that 
the August 31 Removal of Ms. Marshall from Her Team Leader Role 
Violated the Act. 23 

In yet another series of incidents on August 28th , Ms. Marshall exhibited 

extremely rude and disrespectful behavior upon first meeting her new immediate 

supervisor, the brand new Interim Director of the ICU, Sandra Beasley, by flipping her 

middle finger at her. That same morning, Ms. Beasely made a point of telling Ms. 

Marshall that she wanted to go with her to the morning bed meeting so Ms. Beasley 

could become more familiar CMC operations. When the time came for the bed meeting, 

Ms. Marshall left the unit and went to the meeting on her own without finding Ms. 

Beasely so they could go together. When Ms. Beasely expressed to Ms. Marshall that 

she was upset by her lack of consideration, Ms. Marshall responded by saying "you're 

not a baby, and I don't have to take you by the hand and lead you around." Later that 

same day, Ms. Beasely asked Ms. Marshall who was Team Leader to make calls to 

23 23 See ALJ's Decision, Section G.3, pages 58-64. 
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secure additional staffing for the weekend. Ms. Marshall responded by saying no one is 

going to come in because we're all tired and overworked. Ms. Beasely told her that she 

still needed to make the calls. Ms. Marshall proceeded to argue about it stating that she 

didn't know the expectation because she did not have a job description, and ultimately 

Ms. Marshall told another employee to bring the schedule with holes in it to Ms. Beasely 

instead of trying to work on filling the holes herself. All of this occurred on the very first 

day that Ms. Marshall met the new Interim Director of the ICU. As a result of her 

unacceptable behavior, Ms. Marshall was demoted from the Team Leader and Charge 

Nurse role and returned to a regular staff nurse role. Once again this decision had 

everything to do with her misconduct and nothing to do with her union support. 

The nature and extent of Ms. Marshall's behavior resulting in her suspension, 

verbal warning and eventual demotion were somewhat unprecedented, but CMG was 

able to find at least five other similarly-situated employees who were similarly 

disciplined for engaging in roughly comparable violations for failing to uphold 

professional standards/Code of Conduct. (R. Ex. 14). This evidence includes a written 

warning for a lost temper and foul language; a 3-day suspension for violating the 

employee conduct policy; a final written warning for explosive and aggressive profanity 

and a suspension for exhibiting threatening behavior toward peers and criticizing co

workers; and a verbal warning for a heated argument. (R. Ex. 14). These examples 

demonstrate that certain standards of performance and behavior have been expected 

and shortfalls have been addressed through formal disciplinary action over a period of 

many years and long before the current Union organizing campaign. 
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For all of the above reasons, we respectfully submit that the ALJ's Decision with 

respect to the August 31 removal of Ms. Marshall from her Team Leader role should be 

reversed and this portion of the Complaint should be dismissed. 

L. Respondent Takes Exception to the ALJ's Conclusion that a Certain 
Rating Contained in an October 30 Performance Evaluation of Ms. 
Marshall Violated the Act. 24 

With respect to Ms. Marshall's 2015 performance evaluation, normally 

Department Directors perform the annual performance evaluations for the staff nurses, 

but in 2015 Assistant Vice President of Patient Services Linda Crumb performed the 

performance evaluations for the ICU staff nurses because the longstanding former 

director had left and the interim directors who followed lacked sufficient time upon which 

to base an evaluation. Thus, Crumb advised the ICU nurses in a staff meeting that for 

2015 they would start with the same rating as they had in 2014, then she would review 

the personal accountability section of the evaluation and set goals for next year. (Tr. 

98-100, 932). 

The personal accountability section includes licensure, mandatory attendance 

and work behaviors, among others. (Tr. 933, GC Ex. 29(h) and (g) ). For the personal 

accountability section in 2015, Ms. Marshall lost 1.0 points for demonstrating 

unacceptable behavior. This loss was based on her dishonesty regarding call-ins on 

two separate occasions and her dishonesty during the evaluation period. (Tr. 

938). This loss of 1.0 point had absolutely nothing to do with her Union support and 

everything to do with her failure to provide truthful information regarding staffing 

24 24 See ALJ's Decision, Section G.4, pages 65-69. 
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primarily during the events leading up to her suspension. (Tr. 938). This resulted in her 

lower evaluation for 2015. (Tr. 938-39). Contrary to Counsel for the General Counsel's 

assertion that Ms. Marshall was the only ICU Nurse whose 2015 performance 

evaluation was not identical to her 2014 performance evaluation, Ms. Crumb's 

uncontroverted testimony was that several nurses had lost 1.0 point from their 2014 to 

their 2015 overall evaluation score for various reasons. (Tr. 938). 

For all of the above reasons, we respectfully submit that the ALJ's Decision with 

respect to the October 30 performance evaluation of Ms. Marshall should be reversed and 

this portion of the Complaint should be dismissed. 

IV. CONCLUSION 

For the reasons stated above, the Respondent Cayuga Medical Center 

respectfully requests that the ALJ's Decision be reversed and that the Amended 

Complaint be dismissed in its entirety. 

Dated: November 25, 2016 
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NOTICE: This opinion is sulJJect to formal revision before publication in the 
bound volumes ofNIRB decisions. Readers are requested to notify the Ex
ecutive Secretary, National Labor Relations Board, Washington, D.C 
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes. 

Cayuga Medical Center at Ithaca, Inc., and 1199 
SEIU United Healthcare Workers East. Cases 
03-CA-156375, 03-CA-159354, 03-CA-162848, 
03-CA-165167, and 03-CA-167194 

December 16, 2017 

DECISION AND ORDER 

BY CHAIRMAN M!SCIMARRA AND MEMBERS PEARCE 

AND MCFERRAN 

On October 28, 2016, Administrative Law Judge Da
vid I. Goldman issued the attached decision. The Re
spondent filed exceptions with supporting argument, and 
the General Counsel filed an answering brief. The Gen
eral Counsel filed cross-exceptions with supporting ar
gument. 

The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel. 

The Board has considered the decision and the record 
in light of the exceptions and briefs and has decided to 
affirm the judge's rulings, findings,1 and conclusions2 

1 The Respondent has excepted to some of the judge's credibility 
findings. The Board's established policy is not to overrule an adminis
trative law judge's credibility resolutions unless the clear preponder
ance of all the relevant evidence convinces us that they are incorrect. 
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 
(3d Cir. 1951). We have carefully examined the record and fmd no 
basis for reversing the fmdings. 

In adopting the judge's finding that the General Counsel made an in
itial showing that the Respondent suspended Anne Marshall in retalia
tion for union activity, we rely on Dish Network, LLC, 363 NLRB No. 
141, slip op. at 1 fn. 1 (2016), instead of Adams & Associates, Inc., 363 
NLRB No. 193, slip op. at 6 (2016). In adopting the judge's fmding 
that the Respondent fabricated the allegation that Marshall "flipped off" 
Beasley, we do not rely on the judge's speculative remarks about the 
Respondent's reasons for the fabrication. We also do not pass on the 
judge's finding that the Respondent disciplined Scott Marsland pursu
ant to an unlawful work rule when it issued him a verbal written warn
ing on October 5, 2015. 

Chairman Miscimarra agrees with his colleagues that the record evi
dence supports an inference that animus against union activity was a 
motivating factor in the Respondent's decisions to impose discipline on 
employee Anne Marshall. In this regard, Chairman Miscimarra fmds 
that the evidence satisfies the General Counsel's burden to prove the 
existence of a link or nexus between Marshall's union activities and the 
Respondent's decisions to discipline her, and the Respondent did not 
show that it would have disciplined Marshall in the absence of her 
union activities. See, e.g., Grand Canyon University, 362 NLRB No. 
13, slip op. at 3 (2015) (Member Miscimarra, concurring in part and 
dissenting in part). Contrary to the Chairman, it is settled Board law 
that "proving that an employee's protected activity was a motivating 
factor in the employer's action does not require the General Counsel 
... to further demonstrate some additional, undefined 'nexus' between 

the employee's protected activity and the adverse action." See Liber
tyville Toyota, 360 NLRB 1298, 1301 fn. 10 (2014) (collecting cases), 

365 NLRB No. 170 

except as set forth below, to amend the remedy, and to 
adopt the recommended Order as modified and set forth 
in full below.3 

The complaint alleges that the Respondent is violating 
Section 8(a)(l) of the Act by maintaining several provi
sions in its Nursing Code of Conduct that employees 
would reasonably construe to prohibit Section 7 activity. 
See Lutheran Heritage Village-Livonia, 343 NLRB 646, 
647 (2004). We find that it will effectuate the policies of 
the Act to sever these allegations and retain them for 
further consideration by the Board. 4 

enfd. sub nom.AutoNation, Inc. v. NLRB, 801 F.3d 767 (7th Cir. 2015); 
Rainbow Medical Transportation, LLC, 365 NLRB No. 80 fn.l (2017). 

Chairman Miscimarra disagrees with the judge and his colleagues 
that the Respondent violated the Act when it sent employees emails on 
May 7 and August 26, 2015, stating that if they felt they were being 
harassed or intimidated, they should feel free to contact management. 
Chairman Miscimarra recognizes that employees have the right to 
engage in vigorous advocacy of their views-pro and con-regarding 
union representation. However, harassment does not necessarily in
volve Sec. 7 activity; it may be based in part on sex, race, color, nation
al origin, or other protected characteristics in violation of Title VII of 
the Civil Rights Act of 1964 and/or state laws and local ordinances· and 
employers are required to encourage reports of unlawful harass~ent 
and to promptly investigate such reports. See, e.g., Faragher v. City of 
Boca Raton, 524 U.S. 775 (1998); Burlington Industries, Inc. v. Ellerth, 
524 U.S. 742 (1998). Because compelling justifications support invit
ing employees to notify their employer if they feel they are being har
assed, Chairman Miscimarra would dismiss the allegation that the 
Respondent's emails violated the Act. See Southern Bakeries, LLC, 
364 NLRB No. 64, slip op. at 17-18 (2016) (Member Miscimarra, 
concurring in part and dissenting in part). 

We agree with our colleague that harassment need not necessarily 
involve Sec. 7 activity, but the statements here, which were made dur
ing an initial union organizing campaign, plainly do. The Respondent 
requested employees to report whether they felt harassed by employees 
seeking to discuss unionization so that the Respondent "can address the 
behavior with the individual involved." The Board has long held that 
such requests chill lawful solicitation because the overtly subjective 
basis for reporting is overbroad and "such statements ... indicate that the 
employer intends to take unspecified action against subjectively offen
sive activity without regard for whether that activity was protected by 
the Act." Tawas Industries, Inc., 336 NLRB 318, 322 (2001). See also 
Arkema, Inc., 357 NLRB 1248, 1250 (2011). 

2 There were no exceptions to the judge's dismissal of the allegation 
that the Respondent violated Sec. 8(a)(l) by directing employees to 
keep a disciplinary meeting confidential. 

3 We shall amend the judge's remedy to require the Respondent to 
read the remedial notice to its employees. We shall modify the judge's 
recommended Order to conform to our findings and to the Board's 
standard remedial language. We shall also substitute a new notice to 
conform to the Order as modified. 

4 The provisions are as follows: 
Clinical Excellence 

• Respects confidentiality and privacy at all times, including 
cowolkers, adhering to the Social Networl<lng Policy. 

People 
• Utilizes proper channels to express dissatisfaction with policies 

and administrative or supervisory actions and without fear of re
taliation. 
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2 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD 

The General Counsel also contends that the two Cus
tomer Service rules in the Nursing Code of Conduct
requiring employees to "interact[] with others in a con
siderate, patient, and courteous manner'' and to be "hon
est, truthful, and respectful at all times" -are unlawful 
on the basis that the Respondent applied them to restrict 
the exercise of Section 7 rights. Id. We agree. The Re
spondent applied its Customer Service rules in a manner 
that restricted Marshall's protected activities by citing 
those rules as the basis for the verbal warning issued to 
~hall on or about July 10, 2015. The Respondent 
apphed these rules to Marshall again when it demoted 
her from team leader and charge nurse to staff nurse on 
or about August 31, 2015, because the Respondent indi
cated that Marshall was required to follow those rules in 
~nterac~ons with other staff, not just customers. 5 Specif
ically, rn the demotion meeting, the Respondent's interim 
ICU director Sandra Beasley referenced Marshall's in
sufficiently "customer service friendly" greeting to 
Beasley as part of the reason for demoting Marshall, and 
Beasley also listed "[r]espond to internal and external 
customer needs promptly and professionally" among 
Marshall's duties as a staff nurse. This reference by the 
Respondent to customer service requirements demon
strates that the Respondent relied on the Customer Ser
vice provisions in its Nursing Code of Conduct to de
mote Marshall, even though it did not explicitly cite 
them. See Hitachi Capital America Corp., 361 NLRB 
1!3, 125 (2014) (although discipline did not expressly 
cite the challenged rule, respondent's characterization of 

Community 
• Inappropriate and disruptive communications/behaviors include 

but are not limited to: 

Displays behavior that would be considered by others to be 
intimidating, disrespectful or dismissive. 

Criticizes coworkers or other staff in the presence of others in 
the workplace or in the presence of patients. 

Customer Service 
• Interacts with others in a considerate, patient, and courteous 

manner. 

• Is honest, truthful, and respectful at all times. 
5 The Respondent cited its Customer Service rules when it issued 

Mars~ll a ve_~al warning on July 10 in response to Marshall's protect
ed umon activity. Therefore, Chairman Miscimarra agrees that the 
Respondent violated Sec. 8(a)(l) by applying its Customer Service 
rules "to restrict the exercise of Section 7 rights." Lutheran Heritage 
343 NLRB at 647. Chairman Miscimarra finds it unnecessary to reach 
or pass on whether the Respondent applied its Customer Service rules a 
second !i1°e when it demoted Marshall on Augnst 31 because finding a 
second mstance of the same violation has no effect on the remedy. 

the employee's conduct made clear that the discipline 
was grounded in the rule).6 

AMENDED REMEDY 

We adopt the judge's recommended remedies,7 and in 
acco~dance with our frnding that the Respondent applied 
certarn Customer Service provisions in its Nursing Code 
of Conduct to restrict the exercise of Section 7 rights, we 
s~l order ~e Respondent to rescind or revise these pro
~is10~, no~ employees of the rescissions, and repub
lish its Nursrng Code of Conduct without the unlawful 
rules. 8 In addition, we find merit in the General Coun
sel's exception to the judge's failure to recommend that 
the notice be read aloud to employees by a responsible 
management official. Specifically, we observe that the 
Respondent's managers repeatedly targeted the staunch
est union supporter and most visible organizer for disci
pline in retaliation for her protected activities. In these 
circumstances, we find that a public reading of our reme
dial notice is appropriate "to dissipate as much as possi
ble any lingering effects of the Respondent's unfair labor 
practices," and to allow the employees to "fully perceive 
that !11e Respondent and its managers are bound by the 
reqmrements of the Act." Homer D. Bronson Co., 349 
NLRB 512,515 (2007) (and cited cases), enfd. mem. 273 
Fed. Appx. 32 (2d Cir. 2008). Therefore, we will require 
the Respondent to convene a meeting or meetings at 

6 Member Pearce would further find that all the disciplinary actions 
the ~espondent ~ook against Marshall, including the suspension, written 
warmng, demotion, and negative evaluation, were in retaliation for 
enga~g in protected concerted activity. He specifically finds that the 
actiVlty for which Marshall was snspended arose out of her protected 
concerted activity of advocating for increased staffmg and was, there
fore, prote~t~d by the Act. . Although the judge found it unnecessary to 
pass on this mdependent violation of Sec. 8(a)(l), he provided a thor
ough analysis of the issue at the conclusion of Sec. G 1 of his decision 
with which Member Pearce agrees. 

7 Because we have severed the allegations that the Respondent vio
lated Sec. 8(a)(l) by maintaining certain provisions in its Nursing Code 
of Conduct on the basis that employees would reasonably construe 
those provisions to prohibit Sec. 7 activity, the remedy requiring the 
Respondent to revise or rescind unlawful rules applies only to its Cus
tomer Service provisions, the maintenance of which we have found 
unlawful on the basis that the Respondent applied those rules to restrict 
the exercise of Sec. 7 rights. 

8 Chairman Miscimarra would not require the Respondent to rescind 
its Customer Service rules. The Board has severed and retained for 
further consid~ration t~e all~gation that employees would reasonably 
construe c_ei:tam rules, mcluding the Customer Service rules, to prohibit 
Sec. 7 actiVlty, and the Board has found only that the Respondent vio
lated Sec. 8(a)(l) by applying its Customer Service rules to restrict the 
exercise of Sec. 7 rights. In other words, the Board has not found that 
these ~les are u_~wful on their face, but only as applied. According
ly, Chairman Miscimarra would not order the Respondent to rescind its 
Customer Se_rvice rules, _but to cease and desist from applying those 
rules to restrict the exercise of Sec. 7 rights. See, e.g., Piedmont Gar
dens, 360 NLRB 813, 813 fn. 4 (2014). 
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which the remedial notice shall be read aloud to the Re
spondent's employees by a responsible management of
ficial in the presence of a Board agent (if the Region so 
desires) or, at the Responde_nt's option, by a Bo~ arent 
in the presence of a responsible management official. 

ORDER 

The Respondent, Cayuga Medical Center at Ithaca, 
Inc., Ithaca, New York, its officers, agents, successors, 
and assigns, shall 

1. Cease and desist from 
(a) Applying rules, including the following rules in its 

Nursing Code of Conduct, to restrict employees' Section 
7 activity: 

Customer Service 

Interacts with others in a considerate, patient, and cour
teous manner. 

Is honest, truthful, and respectful at all times. 

(b) Soliciting employees to report coworkers or file a 
complaint against them if they feel they are being har
assed or intimidated or if they feel they continue to be 
harassed. 

(c) Directing employees to cease distributing union 
literature. 

(d) Informing employees that it is inappropriate for 
them to discuss their salaries and/or wages. 

(e) Interrogating employees about union activities. 
(f) Threatening employees with reprisals if they do not 

cease union activities. 
(g) Discriminatorily prohibiting employees fro~ ~s

tributing and posting union literature, or from distnb
uting union literature in non-patient care areas on non
working time, including by removing and/or confiscating 
posted or distributed union literature. 

(h) Threatening employees with unspecified reprisals 
and job loss in retaliation for employees' protected con
certed activities. 

(i) Disciplining employees for engaging in protected 
concerted activities. 

(j) Discriminatorily disciplining or demoting or issu
ing an adverse performance evaluation to any employees 

9 Chairman Miscimarra disagrees with his colleagues that a notice
reading remedy is warranted in this case. The Board has recognized 
that this remedy is warranted "where the violations are so numerous 
and serious that the reading aloud of a notice is considered necessary to 
enable employees to exercise their Section 7 rights in an atmosphere 
free of coercion, or where the violations in a case are egregious." Post
al Service, 339 NLRB 1162, 1163 (2003). Here, Chairman Miscimarra 
agrees with the judge's fmding that the Respondent's unfair labor pra~
tices, although serious, are not so egregious as to warrant the extraordi
nary remedy of notice reading. 

in retaliation for union or other protected concerted activ
ities. 

(k) In any like or related manner interfering with, re
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act. 

2. Take the following affirmative action necessary to 
effectuate the policies of the Act. 

(a) Rescind or revise the following provisions of the 
Nursing Code of Conduct, notify employees that the pro
visions have been rescinded, and republish the Code of 
Conduct without the following rules: 

Customer Seivice 

Interacts with others in a considerate, patient, and cour
teous manner. 

Is honest, truthful, and respectful at all times. 

(b) Rescind the unlawful disciplinary warnings issued 
to Scott Marsland and Anne Marshall. 

(c) Within 14 days from the date of this Order, correct 
the adverse performance evaluation issued to Anne Mar
shall for 2015 by removing the negative assessment for 
the criterion "Demonstrates a sense of right and wrong 
by exhibiting honest, ethical behavior," and by removing 
the one-point reduction for 2015 and reissuing the evalu
ation with a point score of 4.73. Within 3 days thereaf
ter, notify Anne Marshall that this was done by providing 
her a copy of the corrected performance evaluation. 

(d) Within 14 days from the date of this Order, offer 
Anne Marshall full reinstatement to her job as charge 
nurse and team leader or, if those jobs no longer exist, to 
substantially equivalent positions, without prejudice to 
her seniority or any other rights or privileges previously 
enjoyed. 

(e) Make Anne Marshall whole for any loss of earn
ings and other benefits suffered as a result of her unlaw
ful suspension and/or her unlawful demotion in the man
ner set forth in the remedy section of the judge's deci
sion. 

(f) Compensate Anne Marshall for the adverse tax 
consequences, if any, of receiving a lump sum backpay 
award and file with the Regional Director for Region 3, 
withi~ 21 days of the date the amount of backpay is 
fixed, either by agreement or Board order, a report allo
cating the backpay award to the appropriate calendar 
year. 

(g) Preseive and, within 14 days of a request, or such 
additional time as the Regional Director may allow for 
good cause shown, provide at a reasonable place desig
nated by the Board or its agents, all payroll records, so
cial security payment records, timecards, personnel rec
ords and reports, and all other records, including an elec
tronic copy of such records if stored in electronic fonn, 
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necessary to analyze the amount of backpay due under 
the terms of this Order. 

(h) Within 14 days from the date of this Order, re
move from its files any reference to the unlawful warn
ings given to Anne Marshall and Scott Marsland, and to 
the unlawful suspension, demotion, and adverse 2015 
evaluation given to Anne Marshall, and within 3 days 
thereafter, notify them in writing that this has been done 
and that the warnings, suspension, demotion, and adverse 
evaluation will not be used against them in any way. 

(i) Within 14 days after service by the Region, post at 
its facility in Ithaca, New York, copies of the attached 
notice marked "Appendix."1° Copies of the notice, on 
forms provided by the Regional Director for Region 3, 
after being signed by the Respondent's authorized repre
sentative, shall be posted by the Respondent and main
tained for 60 consecutive days in conspicuous places, 
including all places where notices to employees are cus
tomarily posted. In addition to physical posting of paper 
notices, notices in each language deemed appropriate 
shall be distributed electronically, such as by email, post
ing on an intranet or an internet site, and/or other elec
tronic means, if the Respondent customarily communi
cates with its employees by such means. Reasonable 
steps shall be taken by the Respondent to ensure that the 
notices are not altered, defaced, or covered by any other 
material. If the Respondent has gone out of business or 
closed the facility involved in these proceedings, the Re
spondent shall duplicate and mail, at its own expense, a 
copy of the notice in each appropriate language to all 
current employees and former employees employed by 
the Respondent at any time since May 7, 2015. 

(j) Within 14 days after service by the Region, hold a 
meeting or meetings during working hours, which shall 
be scheduled to ensure the widest possible attendance, at 
which the attached notice marked "Appendix" is to be 
read to employees by a responsible management official 
in the presence of a Board agent and an agent of the Un
ion if the Region or the Union so desires, or, at the Re
spondent's option, by a Board agent in the presence of a 
responsible management official and, if the Union so 
desires, of an agent of the Union. 

(k) Within 21 days after service by the Region, file 
with the Regional Director for Region 3 a sworn certifi
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply. 

10 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading "Posted by Order of the Na
tional Labor Relations Board" shall read "Posted Pursuant to a Judg
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board." 

IT IS FURTHER ORDERED that the complaint is dismissed 
insofar as it alleges violations of the Act not specifically 
found. 

Dated, Washington, D.C. December 16, 2017 

Philip A. Miscimarra, Chairman 

Mark Gaston Pearce, Member 

Lauren Mcferran, Member 

(SEAL) NATIONAL LABOR RELATIONS BOARD 

APPENDIX 

NOTICE TO EMPLOYEES 
POSIBD BY ORDER OF THE 

NATIONAL LABOR RELATIONS BOARD 
An Agency of the United States Government 

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice. 

FEDERAL LAW GIVES YOU 1HE RIGHT TO 

Form, join, or assist a union 
Choose representatives to bargain with us on 

your behalf 
Act together with other employees for your bene

fit and protection 
Choose not to engage in any of these protected 

activities. 

WE WILL NOT apply our rules, including the rules in 
the Nursing Code of Conduct, to restrict you from exer
cising the rights set forth above. 

WE WILL NOT solicit you to report or file a complaint 
against coworkers if you feel you are being harassed or 
intimidated or if you feel that you continue to be har
assed. 

WE WILL NOT direct you to cease distributing union lit
erature. 

WE WILL NOT inform you that it is inappropriate to dis
cuss your salaries and/or wages. 
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WE WILL NOT interrogate you about your union activi
ties. 

WE WILL NOT threaten you with reprisals if you do not 
cease your union activities. 

WE WILL NOT discriminatorily prohibit you from dis
tributing and posting union literature, or from distrib
uting union literature in non-patient care areas on non
working time, and WE WILL NOT remove or confiscate 
posted or distributed union literature. 

WE WILL NOT threaten you with unspecified reprisals 
and job loss in retaliation for your participation in pro
tected concerted activities. 

WE WILL NOT discipline you for engaging in protected 
concerted activities. 

WE WILL NOT discipline or demote or issue you an ad
verse performance evaluation in retaliation for your un
ion or other protected concerted activities. 

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above. 

WE WILL rescind or revise the following rules in the 
Nursing Code of Conduct and republish the Code of 
Conduct without the following rules: 

Customer Service 

Interacts with others in a considerate, patient, and cour
teous manner. 

Is honest, truthful, and respectful at all times. 

WE WILL rescind the unlawful disciplinary warnings 
issued to Scott Marsland and Anne Marshall. 

WE WILL, within 14 days from the date of the Board's 
Order, correct the adverse performance evaluation issued 
to Anne Marshall for 2015, and WE WILL, within 3 days 
thereafter, notify her this was done by providing her with 
a copy of the corrected performance evaluation. 

WE WILL, within 14 days from the date of the Board's 
Order, offer Anne Marshall full reinstatement to her jobs 
as Charge Nurse and Team Leader or, if those jobs no 
longer exist, to substantially equivalent positions, with
out prejudice to her seniority or any other rights or privi
leges previously enjoyed. 

WE WILL make Anne Marshall whole for any for any 
loss of earnings and other benefits suffered as a result of 
her unlawful suspension and/or her unlawful demotion. 

WE WILL compensate Anne Marshall for 
the adverse tax consequences, if any, of receiving a 
lump-sum backpay award, and WE WILL file with the Re
gional Director for Region 3, within 21 days of the date 
the amount of backpay is fixed, either by agreement or 

Board order, a report allocating the backpay award to the 
appropriate calendar years. 

WE WILL, within 14 days from the date of the Board's 
Order, remove from our files any reference to the unlaw
ful warnings given to Anne Marshall and Scott Marsland, 
and to the unlawful suspension, demotion, and adverse 
2015 evaluation given to Anne Marshall, and WE WILL, 

within 3 days thereafter, notify them in writing that this 
has been done and that the warnings, suspension, demo
tion, and adverse evaluation will not be used against 
them in any way. 

CA YUGA MEDICAL CENTER AT ITHACA 

The Board's decision can be found at 
www.nlrb.gov/case/03-CA-156375 or by using the QR 
code below. Alternatively, you can obtain a copy of the 
decision from the Executive Secretary, National Labor 
Relations Board, 1015 Half Street, S.E., Washington, 
D.C. 20570, orby calling (202) 273-1940. 

Jessica L. Noto, Esq. (NLRB Region 3), of Buffalo, New York, 
for the General Counsel. 

Raymond J. Pascucci, Esq. (Bond, Schoeneck & King, PLLC), 
of Syracuse, New York, for the Respondent. 

DECISION 

INTRODUCTION 

DAVID I. GOLDMAN, ADMINISTRATIVE LAW JUDGE. These 
cases involve unfair labor practices allegedly conunitted by 
managers and administrators of a community hospital in Ithaca, 
New York, during a union organizing campaign by the nursing 
staff. The government alleges an assortment of unlawful 
threats, directives, and prohibitions on union activities. In addi
tion, the government alleges that one employee received an 
unlawful disciplinary warning, and another was targeted over 
the course of several months for her union activity and received 
an unlawful suspension, disciplinary warning, demotion, and an 
adverse performance evaluation. 

As discussed herein, for the most part, I agree with the gov
ernment that the employer violated the Act, as alleged, alt
hough, as discussed below, I dismiss a few of the allegations, 
and do not need to reach theories of violation advanced by the 
government that would not materially affect the remedy. In 
particular, it is clear to me that the hospital, while permitting a 
significant amount of union activity-which the law requires it 
to do-took issue with the activism of certain of its nurses. In 
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particular, the hospital's conflicts with the protected and con
certed and union activities of Nurse Anne Marshall led to a 
very real and generalized decline in the relationship between 
Marshall and the Hospital. Not all of the managerial conflict 
with Marshall was motivated by antiunion animus. However, 
the net result of her union activity and her protected and con
certed efforts to challenge the hospital on staffing issues was an 
employer that engaged in unlawfully motivated and discrimina
tory targeting of her, which led directly to the adverse actions 
taken against her by the hospital. Finally, I note that although 
the unfair labor practices engaged in by the hospital were seri
ous, I reject the government's contention that extraordinary 
remedies are warranted, and find that the Board's traditional 
remedies will just as effectively redress the breaches of law 
found herein. 

STATEMENT OF THE CASE 

On July 21 2015, 1199 SEIU United Healthcare Wmkers 
East (Union) filed an unfair labor practice charge alleging vio
lations of the National Labor Relations Act (Act) by Cayuga 
Medical Center at Ithaca Inc. (the Hospital or CMC) docketed 
by Region 3 of the National Labor Relations Board (Board) as 
Case 09-CA-156375. On September 3, 2015, the Union filed 
another unfair labor practice charge docketed by the Region as 
Case 03-CA-159354, amended on November 30, 2015. Addi
tional charges were filed October 28, 2015, docketed as Case 
03-CA-162848, on December 1, 2015, docketed as Case 03-
CA-165167, and on January 7, 2016, docketed as Case 03-
CA-167194. 

Based on an investigation into these charges, on February 26, 
2016, the Board's General Counsel, by the Regional Director 
for Region 3 of the Board, issued an order consolidating these 
cases, and a consolidated complaint and notice of hearing alleg
ing that the Hospital had violated the Act. On March 11, 2016, 
the Hospital filed an answer denying all alleged violations of 
the Act. 

A trial in these cases was conducted on May 2-6, and 24, 
2016, in Ithaca, New Ymk At trial, counsel for the General 
Counsel moved to amend the complaint, and this motion was 
granted. See, Tr. 9-16.1 

1 These amendments were the subject, on April 27 and 29, 2016, of 
two separate notices of intention to amend the complaint at trial served 
by counsel for the General Counsel. Only the April 27 notice was 
included in the formal papers (GC Exh. l(r)). The later April 29 notice 
is hereby received into the record as ALJ Exh. 2. Both notices were the 
basis for the motion to amend the complaint that was granted at trial. 
The notices provide for a clearer record of the amendments than the 
oral modification read into the record at trial. Throughout this decision, 
references to the complaint are to the extant and most recent consoli
dated complaint, as amended. 

I note that the transcript in this matter is rife with misspellings, unu
sual capitalizations, and other errors. In some cases where I quote from 
the transcript I make corrections without notation. This is done for the 
convenience of the reader who does not need to know, for instance, that 
a simple noun was erroneously capitalized in the transcript for no rea
son related to the witness' testimony. In some instances I use bracket
ing to correct simple granimatical errors that may have been made by 
the witness, but in many cases I am sure were not. 

Counsel for the General Counsel and the Respondent filed 
post-trial briefs in support of their positions by July 12, 2016. 

On the entire record, I make the following findings, conclu
sions of law, and recommendations. 

JURISDICTION 

CMC is and at all material times has been an employer en
gaged in commerce within the meaning of Section 2(2), (6), 
and (7) of the Act, and is and has been a health care institution 
within the meaning of Section (2)(14) of the Act. At all materi
al times, the Union has been a labor organization within the 
meaning of Section 2(5) of the Act. Based on the foregoing, I 
find that this dispute affects commerce and that the Board has 
jurisdiction of this case, pursuant to Section lO(a) of the Act. 

UNFAIR LABOR PRACTICES 

A. Introduction 

CMC is a community hospital located in Ithaca, New Y mk 
It has been in operation since the late 1800s. The hospital em
ploys approximately 1350 employees, including approximately 
350 nurses. The Hospital's CEO is John Rudd. Susan Nohelty 
was the vice president of patient care services until she retired 
in September 2015. (Throughout this decision, all dates are 
2015 unless otherwise stated.) Linda Crumb is the assistant 
vice president for patient services. She reported to Nohelty. 
Crumb supervised many of the nursing department heads. Alan 
Pedersen is the vice president for human resources. He reports 
to Rudd. 

B. Complaint paragraph VI (the challenged nursing 
code of conduct rules) 

Since approximately 2010 or 2011, the Hospital has main
tained a three-page nursing code of conduct (COC). The COC 
was developed by a group of staff nurses chosen for an internal 
"Nurses Practice Council." By its terms, the COC sets forth 
"[e]xpected and acceptable communications/ behaviors" for 
nursing staff. The COC states that its purpose is "[a]wareness 
and non-acceptance of disruptive behaviors among healthcare 
workers help to promote safety and wellbeing of both patients 
and staff." Its various "rules" (approximately 25) are set forth 
under headings: "Clinical Excellence," "Customer Service," 
"People," Financial Integrity," and "Community." The full 
COC is found at General Counsel's Exhibit 3. It is posted in 
the Hospital, available to employees on the Hospital intranet, 
and relied upon for disciplinary matters. 

The General Counsel challenges the maintenance of the fol-
lowing portions of the COC (under each bolded heading): 

Clinical Excellence 

Respects confidentiality and privacy at all times, including 
cowmkers, adhering to the Social Netwmking Policy. 

Customer Service 

Interacts with others in a considerate, patient and courteous 
manner. 
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Is honest, truthful, and respectful at all times. 

People 

Utilizes proper channels to express dissatisfaction with poli
cies and administrative or supeIVismy actions and without 
fear of retaliation 

Community 

Inappropriate and disruptive communications/behaviors in
clude but are oot limited to: 

Displays behavior that would be considered by others to 
be intimidating, disrespectful or dismissive. 

Criticizes cowolkers or other staff in the presence of others in 
the workplace or in the presence of patients. 

Analysis 

The General Counsel alleges that the maintenance of the 
foregoing policies or rules, since April 28, 2015, violate Sec
tion 8(a)(l) of the Act.2 

"In determining whether a work rule violates Section 8(a)(l), 
the appropriate inquiry is whether the rule would reasonably 
tend to chill employees in the exercise of their Section 7 
rights." Hyundai America Shipping Agency, 357 NLRB 86~, 
861 (2011), enfd. in relevant part, 805 F.3d 309 (D.C. Crr. 
2015); Lafayette Park Hotel, 326 NLRB 824, 825 (1998), enfd. 
203 F.3d 52 (D.C. Cir. 1999). "Where the rules are likely to 
have a chilling effect on Section 7 rights, the Board may con
clude that their maintenance is an unfair labor practice, even 
absent evidence of enforcement." Lafayette Park Hotel, supra; 
see generally Note, The First Amendment Overbreadth Doc
trine, 83 Haiv. L. Rev. 844, 853 (1970) ("By definition, an 
overbroad statute covers privileged activity, and to the extent 
that the statutory burden operates as a disincentive to action the 
result is an in terrorem effect on conduct within the protection 
of the first amendment'). 

The General Counsel concedes that the COC rules at issue 
do not explicitly restrict Section 7 rights. Thus, a "violation is 
dependent upon a showing of one of the following: (l) employ
ees would reasonably construe the langnage to prohibit Section 
7 activity; (2) the rule was promulgated in response to union 
activity; or (3) the rule has been applied to restrict the exercise 
of Section 7 rights." Lutheran Heritage Village-Livonia, 343 
NLRB 646,647 (2004). 

Essentially, the General Counsel confines his argument (GC 
Br. at 27-30) to the first of these scenarios-the contention that 
the challenged COC rules are unlawful because "employees 

2 April 28, 2015, is the date six months before the filing of the un
fair labor practice charge over the maintenance of unlawful rules in 
Case No. 03-CA-162848. Thus, maintenance of any unlawful provi
sions of the COC as of April 28, 2015, constitutes a continuing viola
tion of the Act, regardless of when the rules were first promulgated. 
Adriana's Insurance Services, Inc., 364 NLRB No. 17, slip op. at 2 fu. 
3 (2016). 

would reasonably construe the langnage to prohibit Section 7 
activity. "3 

In considering whether "employees would reasonably con
strue the [rule's] langnage to prohibit Section 7 activity," the 
Board follows certain guidelines that are pertinent here. "An 
employer rule is unlawfully overbroad when employees would 
reasonably interpret it to encompass protected activities." Tri
ple Play Sports Bar, 361 NLRB No. 31, slip op. at 7 (2014), 
affd., 629 Fed. Appx. 33 (2d Cir. 2015). The Board has ex
plained that "as in 8(a)(l) cases generally, our task is to deter
mine how a reasonable employee would interpret the action or 
statement of her employer, and such a determination appropri
ately takes account of the surrounding circumstances." Room
store, 357 NLRB 1690, 1690 fn. 3 (2011) (citation omitted). 
"[I]n determining whether a challenged rule is unlawful, the 
Board must . . . give the rule a reasonable reading. It must 
refrain from reading particular phrases in isolation, and it must 
not presume improper interference with employee rights." 
Lutheran Heritage, supra at 646, citing Lafayette Park Hotel, 
326 NLRB at 827. 

Notably, Board precedent is clear that the test is whether a 
rule reasonably would be construed as abridging Section 7 ac
tivity. Not whether it "can'' or "could" be so construed. 
Conagra Foods, 361 NLRB No. 113, slip op. at 3-4 fn. 11 
(2014), enfd. in relevant part, 813 F.3d 1079 (8th Cir. 2016); 
Lutheran Heritage, 343 NLRB at 647 ("Where, as here, the rule 
does not refer to Section 7 activity, we will not conclude that a 
reasonable employee would read the rule to apply to such activ
ity simply because the rule could be interpreted that way") 
(Board's emphasis); but see, Cintas Corp. v. NLRB, 482 F.3d 
463, 467 fn. 1 (D.C. Cir. 2007). ("Although in some settings a 
critical difference might exist between 'could' and 'would,' 
there is no such difference here between the phrases 'could 
reasonably' and 'would reasonably.' Both preclude possible, 
but unreasonable, interpretations of company rules" . . . . We 
find slippage between 'would' and 'could' inconsequential here 
given the Board's use of the modifier 'reasonably"') (court's 
emphasis). 

Finally, I note that I agree with the General Counsel that the 
COC must be considered to be terms and conditions of em
ployment, setting forth rules on a variety of situations that arise 
in the wolk context. Contrary to the suggestion of the Re
spondent, it is far more than a general recitation of ethical or 
professional standards. Notwithstanding that some of the COC 
standards are stated in aspirational terms, CMC managers at the 
hearing confirmed that the COC sets forth mandatory rules and 
that nurses can be disciplined for noncompliance. Indeed, here 
the COC played a role in the sanctioning of employee conduct 
that is alleged to constitute a violation of the Act, as discussed 
below. These undisputed facts undercut the suggestion that the 

3 In a one-sentence reference, the General Counsel argues that the 
unlawfulness of the rule against "displays" of "intimidating, disrespect
ful or dismissive" behavior is "highlighted when applied to discipline 
an employee for discussing a protected issue with management." (GC 
Br. at 30.) However, given my fmding that the rule is unlawful on its 
face, it is unnecessary to consider its application in assessing the unlaw
fulness of this rule. 
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rules are without force. To the contraiy, "[c]ritically, the 
[COC] informs employees of rules and policies that govern the 
day-to-day handling of their work duties and may subject them 
to discipliruuy action for noncompliance." Fresh & Easy 
Neighborhood Market, 361 NLRB No. 8, slip op at 2 (2014).4 

Turning to the specific portions of the COC challenged by 
the General Counsel, the General Counsel contends that the 
following rule is unlawfully overbroad: 

Clinical Excellence 

Respects confidentiality and privacy at all times, including 
coworkers, adhering to the Social Networking Policy. 

The General Counsel argues that this demand that employees 
respect "confidentiality and privacy at all times, including 
coworkers" is unlawfully overbroad "because it fails to provide 
any context for what confidentiality employees need to be 
maintain." (GC Br. at 27-28.) I disagree. 

There is not, to be sure, a list explaining and clarifying the 
subjects to which this relates-but the rule is one (of only 
three) that is part of and relates to "clinical excellence"-the 
heading under which the rule appears. Moreover, other rules in 
the section unobjectionably require knowing and following 
"applicable policies and procedures," "continued personal and 
professional growth," and "respect[ing] patient's rights and 
dignity with compassion." While I agree that employees could, 
as the General Counsel argues, read the requirement to respect 
the privacy and confidentiality of coworkers in the clinical 
setting as including certain wages and wmking conditions, I do 
not believe that to be a reasonably likely scenario. In the con
text of clinical excellence, compassionate respect for patients' 
rights and dignity, and professional and personal growth, more 
reasonably at issue are the private, intimate, at times life-and
death, legally5 and by common sense, confidential undertakings 
that are the focus of the clinical process. Obviously, the inclu
sion of" coworkers" in the rule animates the General Counsel's 
concern, but I think its context as part of a concern for "clinical 
excellence" serves to distinguish this rule from Flamingo
Hilton Laughlin, 330 NLRB 287, 288 fn. 3 (1999), cited by the 
General Counsel.6 Also close, but distinguishable I believe, is 

4 I note that even rules that are phrased as nonmandatory may have 
a reasonable tendency to chill protected and concerted activity. See 
Radisson Plaza Minneapolis, 307 NLRB 94 (1992), enfd. 987 F.2d 
1376 (8th Cir. 1993) (Board rejects judge's conclusion that provision in 
handbook was lawful because the rule "was not mandatory," fmding 
that rule must be assessed based "on the reasonable tendency of such a 
prohibition to coerce employees in the exercise of fundamental rights 
protected by the Act"). See also, Heck's, Inc., 293 NLRB 1111, 1119 
(1989) (rule "requesting" that employees not discuss wages was unlaw
ful). 

5 See, the privacy provisions of the Health Insurance Portability and 
Accountability Act (HIPAA), 42 U.S.C. § l320d-6 and its implement
ing regulations at 45 C.F.R. Part 160 and Subparts A and E of Part 164. 

6 In Flamingo-Hilton Laughlin, 330 NLRB 287, 288 fn. 3, 291-292 
(1999), the Board found unlawful a rnle that stated that "Employees 
will not reveal confidential information regarding our customers, fellow 
employees, or Hotel business." That rnle, it is to be noted was part of a 
rnle against disclosure that stated that the Hotel "considers all infor-

the Board's decision in Cintas Corp, 344 NLRB 943, 943 
(2005), where the Board found unlawful a rule's "unqualified 
prohibition of the release of 'any information' regarding" its 
employees), enfd. 482 F.3d 463 (2007). 

Here, the prohibition, not only the context of "clinical excel
lence," but also the wording, is steps removed from a direct 
proscription on the release of "any information" or even any 
"confidential information'' as in Flamingo-Hilton Laughlin, 
supra or Cintas, supra. Rather, the requirement is the less 
pointed admonition that the "confidentiality" and "privacy" of 
coworkers be respected. In my view, the wording of the rule is 
significantly less likely to be construed by employees as pro
hibiting concerted activity, focusing as it does on the personal 
privacy and confidentiality of others, in a setting where such 
concerns, entirely unrelated to Section 7, are real. I will dis
miss this allegation of the complaint. 

The next challenged set of rules is composed of the two un
derlined portions of the following customer service rules (un
derlining added for emphasis): 

Customer Service 

Interacts with others in a considerate, patient and courteous 
manner. Demonstrates a caring and positive attitude: smiles, 
greets and acknowledges others, make eye-contact, says 
please and thank you. Gives recognition and praise. 

Actively listens to the perspective of others and seek to re
solve conflicts promptly, Apologizes when mistakes are made 
or misunderstandings have occum:d. 

Is honest truthful, and respectful at all times. 

Holds self and others accountable to the Cayuga Medical 
Center (CMC) mission, vision and values, meeting their own 
expectations. 

In the section of the COC devoted to "Customer Service," set 
forth above, the General Counsel contends that the underlined 
portions of the COC are unlawful. Were they reasonably likely 
to be read as directed to employees interactions with manage
ment or with other employees, or even to nonemployees, unre
lated to servicing patients, I would agree. But these rules sit 
squarely within a section of the COC devoted to "customer 
service." In particular, the first allegedly unlawful sentence is 
part of an otherwise unchallenged paragraph that makes clear
at least reasonably so-that the paragraph seeks courtesy, con
sideration, and patience in nurses' dealings with patients and 
their families. ("Demonstrates a caring and positive attitude: 
smiles, greets and acknowledges others, make eye-contact, says 
please and thank you. Gives recognition and praise.") 

The fact that "[t]hat a rule is intended to promote patient care 
does not mean that it is not overbroad, or that it cannot be ap
plied-perhaps in the name of patient care-to punish employ-

mation not previously disclosed to outside parties by official Hotel 
channels to be proprietary," and reasonably, not to be disclosed. 
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ees' protected activity." William Beaumont Hospital, 363 
NLRB No. 162, slip op. at 2, fn. 8 (2016). Further, employees 
have a presumptive section 7 right to appeal to nonemployees, 
including patients, in nonpatient care areas.7 

However, the provisions at issue here would reasonably be 
understood by employees as being directed to dealings with 
patients in the furnishing of "customer" i.e., patient "seivice", 
not Section 7 activity. Moreover, while the Act has long con
demned rules that penalize employees for making merely 
"false" statements (as opposed to maliciously untrue state
ments) (Casino San Pablo, 361 NLRB No. 148, slip op. at 4 
(2014); Heartland Catfish Co., 358 NLRB 1117, 1117 fn. 3 
(2012); Lafayette Park Hotel, 326 NLRB at 828), on grounds 
that such rules will be reasonably likely to chill free discussion 
about protected and concerted activities, there is no protected 
right to engage in "customer seivice" in a less than truthful, 
respectful, or honest manner. In any event, the issue here is 
whether a rule directed to "customer seivice" that requires 
truthfulness, respect, and honesty would reasonably be read as 
restricting communications with patients that are protected by 
the Act. I believe that, at most, the Respondent's rule "could" 
be read that way, but, reasonably, it would not be. The rules 
here would reasonably be understood as relating to the furnish
ing of "customer seivice" i.e., patient care.8 

People 

Utilizes proper channels to express dissatisfaction with poli
cies and administrative or supeivismy actions and without 
fear of retaliation 

The General Counsel alleges that the above-stated rule vio
lates the Act. I agree. The rule concerns "people"-which in 
CMC nomenclature mean employees and managers (Tr. 471). 
The directive is to use "proper channels to express dissatisfac
tion." However, it is axiomatic that Section 7 protects employ
ee efforts to "improve terms and conditions of employment or 

7 "Employees have a statutorily protected right to solicit sympathy, 
if not support, from the general public, customers," and others. NCR 
Corp., 313 NLRB 574, 576 (1993). This includes patients (in nonpa
tient care areas and absent a showing that a ban is necessary to avoid 
disruption of patient care). The Carney Hospital, 350 NLRB 627, 643-
644 (2007). 

8 I recognize that a version of the two cited rules ("Interacts with 
others in a considerate, patient and courteous manner" and "Is honest, 
truthful, and respectful at all times) were cited in a verbal warning 
issued to Marshall, and discussed below. The application of rules to 
penalize protected and concerted activity is a factor militating in favor 
of finding the rules unlawfully overbroad. However, I do not fmd that 
in this case the reference to these rules in Marshall's warning letter 
serves to render the maintenance of these rules unlawful. For the rea
sons stated, the rules, in context, are lawful. As discussed below, the 
verbal warning was unlawful qnite apart from the rules, and had noth
ing to do with "customer service." In my view, the rules were deployed 
pretextnally in this instance, as part of a campaign against Marshall. I 
decline to find that citing to them in that one instance renders their 
maintenance as part of an employee's "customer service" obligations 
unlawful. 

otherwise improve their lot as employees through channels 
outside the immediate employee-employer relationship." East
ex, Inc. v. NLRB, 437 U.S. 556, 565 (1978); Trinity Protection 
Services, 357 NLRB 1382, 1383 (2011) ("the Board has held 
that employees' concerted communications regarding matters 
affecting their employment with their employer's customers or 
with other third parties, such as governmental agencies, are 
protected by Section 7 and, with some exceptions not applica
ble here, cannot lawfully be banned"). 

A rule limiting employees to "proper channels" is unlawful, 
as it would reasonably be construed to prohibit many informal 
channels of communication, which employees are entitled to 
avail themselves of-the existence of such a rule suggests that 
employees availing themselves of these outside channels of 
communication would be frowned upon. These include com
munication with the press, customers, patients, or the govern
ment. I find that this rule is unlawfully overbroad in violation 
of the Act. 

Community 

Inappropriate and disruptive communications/behaviors in
clude but are not limited to: 

Displays behavior that would be considered by others to be 
intimidating, disrespectful or dismissive. 

Criticizes coworkers or other staff in the presence of others in 
the wmkplace or in the presence of patients. 

These rules violated the Act, as alleged by the General 
Counsel. The barring of displays of behavior that would be 
considered intimidating, disrespectful or dismissive would rea
sonably be read as requiring that Section 7 activity be conduct
ed in a manner considered-"by others" -as respectful, non
dismissive, and nonintimidating. However, the protections of 
the Act are more robust than that. As the Board explained in 
Casino San Pablo, 361 NLRB No. 148, slip op. at 3 (2014), 
considering a rule barring "insubordination or other disrespect
ful conduct," 

In the typical workplace, where traditional managerial prerog
atives and supeivisoiy hierarchies are maintained, employees 
would reasonably understand this phrase as encompassing 
any form of Section 7 activity that might be deemed insuffi
ciently deferential to a person in authority-in other words, as 
referring to something less than actual insubordination. For 
example, the act of concertedly objecting to wmking condi
tions imposed by a supeivisor, collectively complaining about 
a supeivisor's arbitraiy conduct, or jointly challenging an un
lawful pay scheme-all core Section 7 activities-would rea
sonably be viewed by employees as "disrespectful" in and of 
themselves, regardless of their manner and means, and thus as 
violating the rule. See First Transit, Inc., 360 NLRB No. 72, 
slip op. at 2-3 (2014); 2 Sisters Food Group, 357 NLRB No. 
168, slip op at 2 (2011); Claremont Resort & Spa, [344 
NLRB 832,) 832 and fn. 4 (finding unlawful a rule prohibit
ing "negative conversations about associates and/or manag
ers"). There is no shortage of Board cases where protected 
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concerted activity was perceived by managers, supervisors, 
and security personnel as an affront to their authority and 
dealt with accordingly. See, e.g., Hawaii Tribune-Herald, 
356 NLRB No. 63, slip op. at 20 (2011); Noble Metal Pro
cessing, Inc., 346 NLRB 795, 800 (2006). 

Thus, the first rule under Community challenged by the Gen
eral Counsel is unlawful. 9 

For much the same reasons, the second rule, prohibiting crit
icism of cowolkers or other staff in the presence of others in the 
workplace or in the presence of patients is also unlawfully 
overbroad. 

The Supreme Court has long recognized that "the right of 
employees to self-organize and bargain collectively established 
by § 7 of the [ Act] necessarily encompasses the right effective
ly to communicate with one another regarding self-organization 
at the jobsite." Beth Israel Hospital v. NLRB, 437 U.S. 483, 
491 (1978). This is because the wolkplace '"is the one place 
where [employees] clearly share common interests and where 
they traditionally seek to persuade fellow workers in matters 
affecting their union organizational life and other matters relat
ed to their status as employees."' Eastex v. NLRB, 437 U.S. 
556, 574 (1978) (court's parenthetical), quoting Gale Products, 
142 NLRB 1246, 1249 (1963). The Board too recognizes "the 
centrality of employees' right to communicate with their fellow 
employees at their wolkplace on their own time and the 'partic
ularly appropriate' nature of the wolkplace for exercising that 
right." St. John's Health Center, 357 NLRB 2078, 2081 
(2011). 

Thus, rules restraining robust discussions between employ
ees, including-and essentially so-negative or critical discus
sions with one another at work, are not permitted. William 
Beaumont Hospital, 363 NLRB No. 162, slip op. at 2 (2016) 
(rule unlawful insofar as it prohibits "negative or disparaging 
comments about the ... professional capabilities of an employ
ee or physician to employees, physicians, patients, or visitors"). 
See, The Dalton School, 364 NLRB No. 18, slip op. at 1 (2016) 
("We reject the notion that professional colleagues, discussing 
collective action among themselves, can be disciplined or dis
charged merely for criticizing management in sharp and une-

9 Had the prohibition been limited to "intimidating" and similar 
conduct, the result would likely be different. Palms Hotel & Casino, 
344 NLRB 1363 (2005) (rule lawful that prohibits employees from 
engaging in "conduct which is or has the effect of beiug injurious, 
offensive, threatening, intimidating, coercing, or interfering with" other 
employees or patrons). But even then, the subjective phrasing
prohibiting conduct that others subjectively found offensive-might 
still leave the prohibition unlawfully likely to chill Section 7 activity, as 
"[t]he Board has long held that legitimate managerial concerns to pre
vent harassment do not justify policies that discourage the free exercise 
of Section 7 rights by subjecting employees to investigation and possi
ble discipline on the basis of the subjective reactions of others to their 
protected activity." Consolidated Diesel Co., 332 NLRB 1019, 1020 
(2000), enfd. 263 F.3d 345, 354 (4th Cir. 2001) ("There would be noth
ing left of § 7 rights if every time employees exercised them in a way 
that was somehow offensive to someone, they were subject to coercive 
proceedings. . . Such a wholly subjective notion of harassment is un
known to the Act."). 

quivocal terms"); Claremont Resort & Spa, 344 NLRB 832, 
832 (2005) ("We find that the rule's prohibition of 'negative 
conversations' about managers would reasonably be construed 
by employees to bar them from discussing with their coworkers 
complaints about their managers that affect working conditions, 
thereby causing employees to refrain from engaging in protect
ed activities. Accordingly, the rule is unlawful under the prin
ciples set forth in Lutheran Heritage Village-Livonia"); 2 Sis
ters Food Group, 357 NLRB 1816, 1817 (2011) (finding re
quirement that employees "wolk harmoniously" "sufficiently 
imprecise" that it could reasonably prohibit "any disagreement 
or conflict among employees," including protected discus
sions); Hill & Dales General Hospital, 360 NLRB No. 70, slip 
op. at 1 (2014) (rule prohibiting "negative comments about our 
fellow team members" is unlawfully overbroad); Beverly 
Health & Rehabilitation Services, 332 NLRB 347, 348 (2000) 
(rule prohibiting "negative conversations about associates 
and/or managers" found unlawful), enfd. 297 F.3d 468 (6th Cir. 
2002). 

A flat ban on criticizing employees or management in the 
presence of others would reasonably-indeed, one could say, 
unavoidably-be read as striking at the essence of the Act and 
its protections. "The Act designs a system where ... it is neces
sary that discussion among employees and attempts to persuade 
be robust and vigorous." Blue Chip Casino, 341 NLRB 548, 
555 (2004). Ill feelings, strong responses, criticism and dia
logue are baked into the Act-the right to criticize is elemental, 
even when it engenders ill feelings and passionate responses. 
Consumer Power Co., 282 NLRB 130, 132 (1986) ("The pro
tections Section 7 afford would be meaningless were we not to 
take into account the realities of industrial life and the fact that 
disputes over wages, hours, and working conditions are among 
the disputes most likely to engender ill feelings and strong re
sponses"). 

The Respondent's ban on criticism "in front of others" is 
clearly unlawful. 10 

C. Complaint Paragraph VII 

1. VIl(a), and (c) (solicitation of employee complaints) 

In March 2015, the hospital's management learned of union 
literature distributions at the facility. By May, the Hospital was 
actively responding to the union campaign. Beginning May 7, 
through November 6, 2015, in response to the commencement 
of the union campaign, Alan Pedersen, VP of Human Re
sources for the Hospital, issued a series of email/letters to all 
3 50 members of the nursing staff, directed to their wolk email 
accounts. (However, the evidence suggests that the first corre
spondence, dated May 7, was distributed to nurses on May 8, in 
person in one-on-one meetings that managers conducted with 
nursing staff.) There are nine such email/letters included in the 
record. They are fairly characterized as devoted to providing 

10 As discussed below, this rule was also applied to discipline pro
tected and concerted activity. This is also a factor for fmding the 
maintenance of a rule unlawful. Lutheran Heritage, 343 NLRB 646, 
647 (2004). However, I need not rely on that grounds as maintenance 
of this rule is unlawful on its face, without regard to its application. 
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information and argument to employees against unionization. 

In his May 7 letter Pedersen included a bullet point that stated: 

If you feel you are being harassed or intimidated feel free to 
contact your supeIVisor, director or security. 

His August 26 email included the following: 

If you feel that you continue to be harassed you have eveiy 
right to file a complaint in our incident reporting system, and 
notify your Director so that we can address the behavior with 
the individual involved. 

Analysis 

Because of the potential for chilling lawful union activity, 
the Board finds it unlawful for an employer to invite employees 
to inform it of protected, albeit unwanted, authorization card 
solicitation by other employees. When an invitation to report 
unwelcome union solicitation is phrased over broadly, it will be 
found unlawful on this rationale. As referenced above, Section 
7 activity may be robust-but still protected. The problem the 
Board is policing is the chilling effect when employers solicit 
employees to report coworkers for conduct in terms so vagne as 
to invite reports concerning vigorous, insistent, nevertheless 
legally-protected union solicitations. 

For instance, in Bloomington-Normal Seating Co., 339 
NLRB 191, 191 fn. 2 (2003), the Board found unlawfully over
broad a production manager's speech to employees that includ
ed prompting to tell the employer if they were "threatened or 
harassed about signing a union card." 

In Niblock Excavating, Inc., 337 NLRB 53, 61 (2001), the 
Board found a violation where the employer's letter asked em
ployees to tell their foreman "if you feel threatened or har
assed." The Board pointed out that such letters are held unlaw
ful because they "encourage[e] employees to report to Re
spondent the identify of union card solicitors who in any way 
approach them in a manner subjectively offensive to the solicit
ed employees, and of correspondently discouraging card solici
tors in their protected organizational activities." Id. See, 
Greenfield Die & Mfg. Corp., 327 NLRB 237, 238 (1998) 
("The Board has held that employers violate Section 8(a)(l) of 
the Act when they invite their employees to report instances of 
fellow employees' bothering, pressuring, abusing, or harassing 
them with union solicitations and imply that such conduct will 
be punished. It has reasoned that such announcements from the 
employer are calculated to chill even legitimate union solicita
tions, which do not lose their protection simply because a solic
ited employee rejects them and feels ''bothered" or "harassed" 
or "abused" when fellow workers seek to persuade him or her 
about the benefits of unionization") (footnote omitted). 

The May 7 and Augnst 26 appeals to employees fall squarely 
within the types of entreaties prohibited by this precedent, a 
conclusion only compounded by the overtly subjective basis for 
reporting a card solicitor ("If you feel you are being harassed or 
intimidated"; "If you feel that you continue to be harassed"). 
Tawas Industries, Inc., 336 NLRB 318, 322 (2001) ("such 

statements also indicate that the employer intends to take un
specified action against subjectively offensive activity without 
regard for whether that activity was protected by the Act"); 
Arkema, Inc., 357 NLRB 1248, 1250 (2011) (the letter also 
invokes the subjective reactions of employees by inviting them 
to report conduct simply if they "feel" they have been har
assed"). 

I note further that the May 7 solicitation was prefaced with 
the warning (three bullet points previously) that "You will at 
some point be asked or more likely pressured to sign a union 
authorization card. . . . . You have the right to ask them to 
leave you alone and not bother you." The allegedly offending 
statement immediately followed the latter sentence. The Au
gnst 26 solicitation is a response to a "question'' that Pedersen' s 
letter posited was asked: "I feel like I am being harassed and 
pressured to sign a card, what can I do?" The answer included 
the assertion that "You have the absolute right to tell the person 
you are not interested and you wish to be left alone." The sug
gestion that employees should equate a feeling of "harassment 
and intimidation" with being "bother[ed] or "pressured" to sign 
a card, and the assertion that you have the right "to be left 
alone" increases the likelihood that employees will understand 
the employer to be requesting employees to report others for 
card solicitation activity that is protected by the Act. J.P. Ste
vens & Co., 244 NLRB 407, 425 (1979) (invitation to report 
union solicitation unlawful as it sought reports not just of 
threats but of "pressure"); enfd. 668 F.2d 767 (4th Cir. 1982). 
Accord, Lutheran Hospital of Milwaukee, 224 NLRB 176 
(1976), enfd. in relevant part 564 F.2d 208 (7th Cir. 1977); 
Poloron Products of Mississippi, Inc., 217 NLRB 704 (1975) 
(employer unlawfully sought to have employees report union 
solicitation if union solicitors "won't leave you alone"). 11 

The distinctions drawn by the Board in this area can seem fi
ne, but the cases relied upon by the Respondent are easily dis
tingnishable. The Respondent cites Ithaca Industries, 275 
NLRB 1121, 1126 (1985), where it was found lawful for an 
employer to tell employees that they should report coworkers 
who "threaten or intimidate" them while soliciting cards. How
ever, in Ithaca Industries, unlike here, the solicitation to report 
did not extend to those who merely, subjectively "felt" intimi
dated. Moreover, the solicitation to report employees in Ithaca 
Industries extended also to those who were "threatened" -a 
formulation found lawful by the Board (see, Liberty House 
Nursing Homes, 245 NLRB 1194 (1979)), while here the solici
tations also extended to those who felt "harassed," a formula-

" It is notable that Pedersen testified-and the Respondent specifi
cally but erroneously relies on it as justification for telling employees 
they can report card solicitors-that "a number of people felt as though 
they were being pressed to sign a card" (R. Br. at 5). It is clearly un
lawful for employers to tell employees they can report people for malc
ing them feel "pressed." See, J.P. Stevens, supra. Pedersen also testi
fied that he had been told that some employees had complained to their 
department directors that "they had been subject to bullying or intimi
dation." However, this wording does not appear in Pedersen's solicita
tion to report union activity and is not at issue. I note that there is no 
documentary, email, or any other contemporaneous evidence of such 
complaints. 
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tion that has been categorically rejected as overbroad by Board 
precedent. 

The Respondent also cites First Student, Inc., 341 NLRB 
136 (2004). There, the Board found lawful the employer's 
invitation to report solicitation that involved "confrontation," 
and "force," or "intimidation," reasoning that the "request to 
report conduct that consists of both confrontation and compul
sion or confrontation and intimidation is no more than a request 
to report threatening conduct, which ... the Board has found 
lawful." 341 NLRB at 137. As discussed above, in the instant 
case, the sole use of the word "intimidate" is linked to "har
ass" -a word regularly found overbroad in this context-and 
that is further broadened by the subjectivity of the entreaty ("if 
you feel you are being harassed or intimidated"). Moreover, 
the entire instruction is a response to claims that employees are 
"likely [to be] pressured to sign a union authorization card" 
although having "the right to ask them to leave you alone." As 
discussed above, in the careful assessment of wording that the 
Board engages in when considering such claims, each of these 
distinguishing factors separates the instant case from the situa
tion in First Student, supra. 

Finally, the Respondent argues (R. Br. at 6) that the solicita
tions to report employees were neutral----covering solicitations 
"by persons favoring the Union and/or by persons opposing the 
Union." In fact, this is not the case-both the May 7 and the 
August 26 solicitations to report other employees is about how 
employees can avoid someone who is seeking to have them 
sign a union card-but, in any event, the Board has rejected this 
argument, finding it "immaterial." Tawas Industries, Inc., 336 
NLRB 318, 322-323 2001). 12 

For all of the above reasons, I find that the May 7 and Au
gust 26 solicitations to report cowolkers to the employer unlaw
ful under controlling Board precedent. 

2. Complaint paragraph VII(b) 

(directive to cease distributing union literature in the cafeteria) 

On or about July 8, ICU charge nurse and team leader Ann 
Marshall sat at a table just inside the hospital cafeteria entrance 
and set out union materials to solicit and distribute to employ
ees. Marshall had been active and open in her support for the 
union prior to this, but this was the first time she had attempted 
to "table" in the cafeteria. Marshall had been there for about 20 
minutes when Vice President for Human Resources Pedersen, 
who had been in the cafeteria eating, walked by and approached 
Marshall. Pedersen had been eating with and was accompanied 
by Hospital CEO John Rudd and another member of hospital's 
management. 13 Pedersen saw Marshall sitting there with all her 

12 The Respondent also stresses that some of its correspondence 
contained statements recognizing employees' right to advocate in favor 
of the union (as well as against it). The presence of lawful statements 
does not mitigate the impact of an unlawful solicitation requesting that 
employees report the protected activities of other employees to man
agement. See, e.g., Liberty House Nursing Homes, 245 NLRB at 1197 
(finding both lawful and unlawful invitations to report coworkers' activ
ities). 

13 Marshall said it was Tony Votaw, Vice President oflnformation. 
Pedersen testified that it was Vice President of Public Relations John 

union materials. The three approached Marshall and Pedersen 
told Marshall she should not be sitting in the cafeteria with her 
materials. He said, "Gee, Anne, you shouldn't really be doing 
that here." Marshall testified credibly that she was told she was 
not allowed to be "in there with my information and that I had 
to leave." Marshall responded by picking up her materials and 
leaving. Pedersen testified that this was the first time he had 
seen any employees "tabling" for the Union in the cafeteria. 

The next day or the day after (July 9 or 10), Pedersen saw 
emergency room nurses Scott Marsland and Aaron Bell in the 
cafeteria with two tables pulled together and union material 
spread out on the tables. Pedersen was upset and told 
Marsland, "Scott you can't do this. You can't set up a table 
here in the cafeteria. You can't set up a fixed base. You're 
going to have to leave." According to Marsland, he and Peder
sen went back and forth, with Marsland arguing that "it's with
in our federal rights to do this." After a few minutes, Pedersen 
left, but returned in approximately five minutes and spoke to 
Bell and Marsland. Pedersen told them: "so the situation is 
you're not allowed to set up a fixed presence in the cafeteria. 
You can, if you want to talk and solicit and have conversations 
with people, you can do that. You are not allowed to do this." 
Marsland told Pedersen that "we checked with our union repre
sentatives. Our understanding is this is ... a federally protect
ed activity." At one point, Pedersen said, "So I'll have security 
come and take this away then." Bell protested: "They certainly 
can't take our possessions." Marsland said, "that [it] sounds 
like a clarification of law that maybe we need." Pedersen reit
erated his position that "You don't have the authority to set up 
a fixed solicitation within the cafeteria or fixed distribution." 
Pedersen left. Marsland remained for about an hour and con
tinued to table. No one attempted to stop him. Pedersen testi
fied that he did not call security, and by all evidence, he did 
not. 

After these two incidents, and after talking to counsel, nei
ther Pedersen nor anyone else in the hospital ever challenged 
employees' "tabling," i.e., distributing union literature from a 
table in the cafeteria. However, neither Pedersen nor anyone 
else from management made an announcement to employees or 
otherwise affirmatively told employees that they were permit
ted to "table" in the cafeteria. The tabling continued sporadi
cally, but repeatedly over the course of the next few months 
into December 2015. 

Analysis 

In the context of a hospital, the Board presumes that prohibi
tions against employee solicitation and distribution during 
nonwolking time in nonworking areas such as a hospital cafete
ria are unlawful infringements on protected employee rights, 
where the "facility has not justified the prohibitions as neces
sary to avoid disruption of health-care operations or disturbance 
of patients." NLRB v. Baptist Hospital, Inc., 442 U.S. 773, 
779-791 (1979), citing Beth Israel Hospital v. NLRB, 437 U.S. 
483 (1978); The Carney Hospital, 350 NLRB 627, 643-644 
(2007). The burden is on the employer to show that the banning 

Turner. Neither Votaw nor Turner testified. It is an immaterial con
flict. 
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of activity is necessary to avoid disruption of health care opera
tions or disturbance of patients. 

Here, the Respondent has not shown, indeed, does not con
tend, that a prohibition on the tabling engaged in by Marshall, 
Marsland, and Bell, would be justified in this case. Clearly, by 
all evidence, the Respondent's employees had a protected right 
to solicit and distribute in the cafeteria during nonworking time. 
Pedersen's directive to Marshall on July 8, and to Bell and 
Marsland on July 9 or 10, are violative of Section 8(a)(l) of the 
Act. 

The Respondent's defenses are without merit. The fact that 
Marsland (and assumedly Bell), did not leave the cafeteria as 
directed to by Pedersen is no defense. Neither is the fact that 
Marsland, Marshall, and other employees, subsequently tabled 
in the cafeteria without incident many times after the events of 
July 8 and July 9 or 10. It is also of no consequence that, as 
suggested by the testimony, Pedersen had a good faith but mis
taken belief that he was entitled to prohibit the tabling in the 
cafeteria at the time he confronted Marshall and then Marsland 
and Bell. It is well-settled that in evaluating the rerruuks, the 
Board does not consider either the motivation behind the re
marks or their actual effect. Miller Electric Pump & Plumbing, 
334 NLRB 824, 825 (2001); Joy Recovery Technology Corp., 
320 NLRB 356, 365 (1995), enfd. 134 F.3d 1307 (7th Cir. 
1998). Rather, "the basic test for evaluating whether there has 
been a violation of Section 8(a)(l) is an objective test, i.e., 
whether the conduct in question would reasonably have a ten
dency to interfere with, restrain, or coerce employees in the 
exercise of their Section 7 rights, and not a subjective test hav
ing to do with whether the employee in question was actually 
intimidated." Multi-Ad Services, 331 NLRB 1226, 1227-1228 
(2000) (Board's emphasis), enfd. 255 F.3d 363 (7th Cir. 2001). 

Here, a top management official-in one case, in the compa
ny of the CEO of the employer-confronted employees and 
directed them that they were not permitted to engage in union 
solicitation and distribution from a fixed place in the cafeteria. 
In one instance he even threatened to have security remove the 
materials. That the reasonable tendency of such directives is to 
coerce employees is beyond legitimate cavil. 

Moreover, contnuy to the Respondent's contention, these vi
olations are not remedied in any way by the Respondent's fail
ure to interfere with future exercise of rights in the cafeteria by 
these and other employees. The mere future abiding of em
ployee rights is wholly inadequate to relieve oneself of liability 
for unlawful conduct. That would requires affirmative repudia
tion of the unlawful conduct in the manner prescribed in Passa
vant Memorial Area Hospital, 237 NLRB 138 (1978). Here, 
there has been no affirmative repudiation of these unfair labor 
practices, much less in a manner consistent with or even ap
proximating that prescribed in Passavant, supra. Finally, I re
ject the contention that these violations are de minimis. The 
principles at stake are significant. These employees had a right 
protected by federal law to solicit for the union and distribute 
literature. These rights were abridged on July 8 and on July 9 
or 10, in straightforward fashion. It is far from inconsequential 
that thereafter employees participated in cafeteria solicitation 
and distribution in the shadow of the unremedied and unlawful 
directives from July 8-10. These directives violate Section 

8(a)(l) of the Act. 14 

3. Complaint paragraph VII( d) 

(informing employees that it is inappropriate to discuss their 
salaries and/or wages) 

The General Counsel alleges that the Respondent, by Peder
sen, informed employees that it was inappropriate to discuss 
their salaries and/or wages and to refrain from doing so. 

Nurse Marshall testified credibly that sometime between the 
Fall of 2015 and early Winter 2016, Pedersen walked by a 
group of approximately five nurses (including Marshall) who 
were standing at the nurses' station in the ICU talking about 
employees' wage rates and told them what they were talking 
about was "inappropriate." Pedersen testified that while there 
is not a policy prohibiting employees from discussing their pay 
rates and salaries with one another, "[w]e encourage individuals 
not to do that." As to the specific incident testified to by Mar
shall, Pedersen testified that he does "not recall that conversa
tion," and added that he "round[s] through the hospital on a 
weekly basis and interact[s] with staff on a weekly basis." 

Pedersen testified extensively for the Respondent. As a gen
eral matter, I found him to be a credible witness, willing to 
admit what he remembered, as he remembered it, willing to 
correct counsel's paraphrase or characterization if he thought it 
not accurate. In this instance he testified that he did not recall 
this (or any similar) conversation. Both in terms of the literal 
meaning and in terms of the impression that his demeanor made 
on me, I believe that he was saying that he could not recall it, 
but was unwilling to state that it did not happen. 15 This is not 
surprising. He talks to staff weekly and this informal and brief 
encounter would have held no significance or importance for 
him. However, it would have been more significant for the 
nurses involved to have been told by a top management official 
that the subject of their conversation was "inappropriate." 
Moreover, Pedersen admitted "It's a generally accepted prac
tice" that employees are not to discuss their salary information 
because it is confidential, and the Hospital "encourage[s] indi
viduals not to" have the very type of conversation alleged, thus 
increasingly the likelihood that, although he doesn't recall of
fering this encouragement, it happened. Based on this, and the 
credible and consistent demeanor with which Marshall testified 
to this event, I credit her testimony. 16 

14 Having found that the employees had an unrebutted presumptive 
right to solicit and distribute union materials in the cafeteria during 
nonworking time, I do not reach the suggestion of the General Coun
sel-or the arguments of the Respondent-regarding the issue of 
whether Pedersen's directives constituted a discriminatory application 
of a ban on cafeteria solicitation or distribution. See, St. Margaret 
Mercy Healthcare Centers, 350 NLRB 203, 203 (2007), enfd. 519 F.3d 
373 (7th Cir. 2008). 

15 Asked "Would you ever have a conversation like that," Pedersen 
maintained his answer, responding "Not that I can recall I've ever done 
that." I accept that Pedersen does not remember this incident. 

16 I have considered the fact that no other nurse--for instance one of 
the others involved in the conversation-was called to testify about this 
event. However, I do not fmd that of significance here, and indeed, it 
cuts both ways: either party could have attempted to find corroborating 
witnesses for their position. Marshall's testified credibly and satisfac
torily as to the incident. 
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Analysis 

The directive is violative of the Act. See Triana Industries 
245 NLRB 1258, 1258 (1979) (unlawful to tell employee~ 
"[n]ot to go around asking the other employees how much they 
were making, because some of them were making more than 
others."); see, Parexel Int'!, LLC, 356 NLRB 516, 518 (2011) 
("our precedents provide that restrictions on wage discussions 
are violations of Section 8(a)(l)"); Coosa Valley Convalescent 
Center, 224 NLRB 1288, 1289 (1976). Further, it does not 
matter whether the directive is embodied in a "rule the breach 
of which would imply sanctions." Triana, supra (overruling 
ALJ who found directive not to discuss other employees' pay 
lawful because it did not rise to the level of a "rule"). See also, 
W.R. Grace Co., 240 NLRB 813, 816 fn. 6 (1979) ("as a super
visor's 'request' or expression of 'preference' that an employee 
comply with a policy of confidentiality nevertheless implies 
that employees run the risk of supervisory displeasure and pos
sible adverse consequences for noncompliance to a degree suf
ficient to constitute interference, restraint, and coercion under 
the Act"). 

Accordingly, I find that Pedersen's statement to the nurses 
that their discussion, which was about their wages, was "inap
propriate," was a violation of the Act. 17 

D. Complaint paragraph VIII 

l. Complaint paragraph VIII(a) and (b) (interrogation and 
threat in the one-on-one meeting) 

Norman Joel Brown was the interim director of the hospital's 
ICU department from approximately the second week of April 
2015, through mid-July 2015. Brown replaced the longtime 
ICU director, Sean Newvine, who left in April 2015. 

Brown's tenure at the Hospital was rocky. In particular, he 
blamed Nurse Anne Marshall for the Hospital's failure to renew 
his three-month contract as interim director. Brown described 
an excellent relationship with Marshall in his first weeks at the 
Hospital. He testified that Marshall was "very welcoming," 
"[v]ery collaborative, very collegial," and she "had been there 
for quite a while and knew everybody, knew the lay of the land, 
per se, and I was able to glean some of that information from 
her." However, this changed, "drastically" according to 
Brown. "It became adversarial .... it just wasn't a good rela
tionship any longer." 

Brown dated the change to the time in early June when a 
sexual harassment charge was filed against him with the New 
Ymk State HUillall Rights Division. The charge stemmed ini-

17 The General Counsel also argues on brief that the Hospital unlaw
fully maintained (and enforced) an unlawful rule or policy that prohib
ited employees from discussing pay with each other. Evidence was 
offered in support of this claim, and there is testimony denying it as 
well. The matter is unalleged in the complaint, and no amendment to 
allege this was offered. No argument is offered as to it being closely 
connected to the pled allegations and fully litigated, and the matter is 
arguable, but far from certain, in my view. Consequently, I decline to 
consider this unpled contention. However, much of the evidence relied 
upon for this unpled claim may be-and is here-relevant to the al
leged unfair labor practice concerning complaint paragraph 7 ( d). 

tially from a "team leading" video that Brown showed the ICU 
staff during a staff meeting on or about April 23, just after his 
arrival as interim director. 

The video was created by a friend of Brown's that Brown 
met when they were in the military together. Brown identified 
the creator of the video by "code name" Sargent Grouchy. 
Brown testified that "I can't divulge his true name because he's 
still in the service." 

The video consisted of a variety of military combat and other 
rescue missions by different branches of the Armed Forces. 
The soundtrack was a song written and performed by Marilyn 
Manson, the controversial singer and songwriter. The song was 
the Marilyn Manson song "This is the New Shit." Brown 
agreed that the song has "colorful" language: 

Yes, sir, the word 'bitch' is used throughout it. The word 
'sex' is used throughout it. And the word 'shit' is used 
throughout it. 18 

The video presentation was not well-received by many of the 
nurses. Within a couple of weeks, Marshall approached Brown 
and told him that "certain individuals were offended by the 
video and I should apologize." Marshall told Brown that "there 
were individuals in the audience that were offended, including 
a combat veteran and several members of the female staff." 
Nurse Marsland sent an email to the hospital's "leadership 
team," alerting management about the video that Brown had 
shown the staff. (Brown claims that Marsland sent the leader
ship team the lyrics from the wrong Marilyn Manson song.) 

Soon thereafter, Brown was notified that as a result of his 
showing of the video, a sexual harassment complaint had been 
lodged against him both internally within the hospital's griev
ance system and then externally with the NY State HUillall 
Rights Division. Brown understood (although it is unclear 
from the record when he knew this) that Marshall had filed the 
NY State HUillall Rights complaint. 19 

Brown felt that after Marshall complained that staff members 
took offense to his video presentation, the situation with him 
and Marshall, and on the floor in general, began to change. 
After the sexual harassment complaint was filed employees 
distanced themselves from him. According to Brown, "I had 
basically been made an ineffective leader." 

In any event, along with this background, the union drive at 
the facility began in earnest shortly after and coincidental to 
Brown's arrival at the Hospital. He was aware of the union 
drive about two weeks after he arrived, around the same time 
that he showed the video in the staff meeting. As discussed 

18"This is the New Shit" is a single from Marilyn Manson's 2003 al
bum "The Golden Age of Grotesque." The song includes lyrics such as 
"sex, sex, sex, and don't forget the violence" and "Are you mother
fuckers ready for the new shit?" The full lyrics of the song are availa
ble on line. See, e.g., http://www.metrolyrics.com/this-is-the-new-shit
lyrics-marilyn-manson.html 

19 There is the snggestion in the record that the sexnal harassment 
claim ultimately concerned not only the showing of the video but more 
personal accusations by Marshall against Brown on or about May 8, in 
a meeting between the two that is also the subject of an unfair labor 
practice allegation described below. Brown denied any wrongdoing. 
Both Brown and Marshall agreed that the State claims were determined 
to be unfounded by the Human Rights Division. 
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above, on May 7, Hospital HR VP Pedersen initiated the com
munication campaign to nurses. In addition to the May 7 letter, 
managers who were part of the "leadership team" at the Hospi
tal were provided "talking points" about unions and the unioni
zation process to discuss with the nursing staff. The managers 
were instructed to provide each nurse a copy of the May 7 letter 
and to meet with each nurse individually. 

On or about May 8, Brown met with each ICU nurse in a 
one-on-one meeting to discuss the talking points and the union 
drive. Marshall testified that Brown asked her to go into his 
office. Suspecting that the meeting was about the union, Mar
shall and another nurse asked Brown if they could meet togeth
er, but Brown said he was going to meet with the nurses, one at 
a time. The first member of the ICU staff that Brown met with 
was Marshall. 

According to Brown, his meeting with Marshall was une
ventful. He gave her the May 7 letter, she read over it. He 
asked if there were any questions. She asked if he had ever 
been through a unionization or had worked at a union facility, 
to which Brown answered yes. According to Brown it was 
during this meeting that Marshall told Brown that he might 
want to apologize for the video that he had shown in his initial 
staff meeting. 

Marshall gives a different account of the meeting. Marshall 
testified that Brown "told me that he knew I was the ring leader 
and I was the one promoting all this union stuff, and if it didn't 
stop he was going to get HR involved." Marshall testified that 
"I said this is something that I can't discuss with you, and I got 
up and walked out." Brown denied saying anything like this. 

In addition to Marshall's testimony, ICU nurse Terrie Ellis 
testified that in her individual meeting with Brown he asked her 
if she "knew about the union campaign." Brown asked her if 
"she had been approached about it at work." Brown asked Ellis 
if she "had felt pressured or bullied about the Union in any 
way." He told Ellis, "The Union is not what you think that it is. 
It's a business. They 're here to make money, just like every 
other business." According to Ellis, Brown 

said, "if we actively try to bring the Union in that it would tie 
the hospital's hands and they would not be able to fix problems, 
hire additioual staff, etc." and "words to the effect that the Hos
pital had to be very careful about looking like they were trying 
to keep the Union out." Ellis testified that at the end of the 
meeting Brown asked her not to discuss the meeting with the 
other employees as he wanted "to talk to them when they were 
unbiased."20 

I credit Ellis' account. Brown testified that he did not recall 
asking Ellis any questions about the Union in the meeting but 
did not otherwise contradict her testimony. He suggested that 
in all of the one-on-one meetings, he handed the employee the 
May 7 Pedersen letter and asked employees if they had ques
tions-he did not testify to asking any specific questions about 
union activities of the nurses. I credit Ellis, who testified in a 
highly credible manner. 

20 On cross-examination, Ellis agreed that she testified that she did 
not remember the exact wording that Brown nsed in his statements and 
questions at the meeting, bnt she reaffirmed on cross-examination the 
substance of her direct testimony. 

Moreover, I also credit Marshall's account of her one-on-one 
meeting with Brown. Marshall also testified with credible de
meanor, but I am cognizant that the record is clear that neither 
is a fan of the other, and each might be thought to have reasons 
to testify adversely to the other. But in assessing their credibil
ity, in addition to demeanor, I note that I was not impressed 
with Brown's insistence that he was indifferent to unionization 
at CMC, did not take a position on the matter, and that he had 
no stake in the outcome. This testimony, an effort to buttress 
his credibility, failed in that purpose as it is highly misleading. 
It is inconsistent with the aggressive, repeated, and what can 
only be called enthusiastic manner in which he admitted, and 
which the record shows, that he removed posted union litera
ture. He described removing union flyers as many as four 
times a day from posted places and from the break room and 
bringing them to the HR department. He also admitted in his 
sworn pretrial affidavit that "I had my Department Team take 
the flyers down that were posted in the department and give 
them to me."21 

Brown's email correspondence with other management per
sonnel, and other management emails in the record, demon
strate that in May and June, Brown set about, with enthusiasm, 
removing Marshall's postings and monitoring her activities. 
Indeed, by June 2, Pedersen was seeking "specifics" on Mar
shall, to which Brown responded with a note that included the 
complaint that "While on shift and in a leadership position she 
continues to post, call and have conversations about unioniza
tion." Contrary to Brown's testimony, the union activities of 
Marshall and the employees appeared to be of great interest and 
concern to Brown (and other managers). I discredit his testi
mony to the contrary, and it does influence my decision to cred
it Marshall's version of what happened in their one-on-one 
meeting, as does my crediting of Ellis, which only increases the 
likelihood that, contrary to his claims, Brown engaged in ques
tioning about union activities with Marshall, as alleged.22 

21 This is a nonhearsay admission pursuant to Federal Rule of Evi
dence 80l(d)(2). Brown first denied on cross-examination that he 
asked his employees to take down the union flyers. However, I credit 
his sworn pretrial statement that "I had my Department Team take the 
flyers down that were posted in the department and give them to me." 
On redirect, the witness was led to deny that this means that he in
structed his staff to take the posters down but, instead, meant that it was 
just "something that had taken place." I discredit that fantastic charac
terization of Brown's statement, which was the product of leading 
questioning. (Tr. 1054.) 

22 I specifically reject the Respondent's assertion that Marshall's ac
count should be discredited because, as the Respondent puts it, Mar
shall "has a history of distorting and/or falsifying information involving 
Mr. Brown to support her own personal agenda." (R. Br. at 14.) The 
sole record basis for this characterization is the fact that, as testified to 
by Marshall and Brown, the New York Human Rights Division found 
the sexual harassment charges filed by Marshall "unfounded." The 
mere rejection of the charges by the State of New York hardly provides 
evidence of distortion or falsification of information, much less that the 
matter has been undertaken in pursuit of a personal agenda. It is a 
remarkable characterization to base on the mere fact that a charge was 
found "unfounded," particularly when the record demonstrates that the 
initial charge was prompted by Brown's (admitted) screening for ICU 
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Analysis 

The General Counsel argues (GC Br. at 34) that Brown's 
statements to Marshall in the one-on-one meeting about being 
the union "ringleader," and threatening to bring in HR if she 
did not cease her union activities, constitute an unlawful inter
rogation and threat of reprisal. 

While the assertion by Brown that "he knew" Marshall was 
"the ring leader" and "the one promoting all this union stuff' 
might also be understood as providing an unlawful impression 
of surveillance of union activity, the nature of the statement 
would reasonably be understood as an interrogation, an oppor
tunity for Marshall to confirm or deny her role as a "promoter" 
of the union activity in the Hospital. Of course, not every inter
rogation is unlawful. Whether the questioning constitutes an 
unlawful coercive interrogation must be considered under all 
the circumstances and there are no particular factors "to be 
mechanically applied in each case." Rossmore House, 269 
NLRB 1176, 1178 fn. 20 (1984), enfd. 760 F.2d 1006 (9th Cir. 
1985); Westwood Health Care Center, 330 NLRB 935, 939 
(2000). However, in general it is unlawful for an employer to 
inquire as to the union sentiments of employees. President 
Riverboard Casinos of Missouri, 329 NLRB 77 (1999). 

In this case, considering all the circumstances, the unlawful 
nature of the statement is hard to deny. Marshall's interlocutor 
was the department head, the conversation took place outside 
the regular routines of work, it was a formal one-on-one meet
ing, in the department head's office, and the request to have 
another employee present was denied. Moreover, the incident 
also involved a second comment, almost in the same breath, in 
which Brown made an unvarnished threat of retaliation to 
"bring in HR" if Marshall did not cease her union activity." 
Thus, the "ring leader'' comment was part and parcel of a threat 
of retaliation against Marshall if she did not cease her union 
activities. I find that both comments are unlawful as alleged in 
the complaint.23 

employees of the combat training video set to the music and lyrics of 
"This is the New Shit" by Marilyn Manson. 

If this attack on Marshall came from Brown's mouth-it did not-it 
would at least, while still unsupportable, perhaps be understandable as a 
personal response to having one's conduct called into question. But as 
an employer's explanation for a dismissed charge of sexual harassment, 
it speaks volumes about the animus towards Marshall. It certainly 
would be reasonably likely to intimidate any future employee consider
ing whether to file a sexnal harassment charge against this employer. 
The Marilyn Manson-scripted video was directed to the entire ICU 
nursing staff, and Marshall had discussions with a number of nurses 
concerned about it. The filing of the sexual harassment charge over the 
showing of this video to nursing staff was clearly protected and con
certed activity under the Act. See, Fresh & Easy Neighborhood Mar
ket, 361 NLRB No. 12, slip op. at 4-5 (2014). I do not reach the issue 
of whether the attack in the Respondent's brief on Marshall for filing 
the sexual harassment charge constitutes affirmative evidence of ani
mus toward Marshall's protected and concerted activity. 

23 I note that the Respondent confmes its defense on these allega
tions of the complaint to the claim, which I have rejected above, that 
the comments were not made by Brown. I further note that the General 
Counsel does not argue that Brown's comments to Ellis were unlawful 
and, hence, I do not consider the matter. 

2. Complaint paragraph VIII(c) (prohibiting the posting and 
distributing of union literature) 

The General Counsel alleges that from May until mid-July, 
2015, the Respondent unlawfully prohibited employees from 
distributing and posting union literature around the facility 
while permitting employees to distribute and post other litera
ture. 

Employees supportive of the Union regularly posted proun
ion literature on hospital bulletin boards and left literature in 
the break rooms. Pedersen agreed that employees have a right 
to post nonhospital related material on the bulletin boards, a 
matter which the Hospital does not dispute in these cases (Tr. 
173, 179). 

Notwithstanding, the evidence is clear that there was a con
certed effort by the Respondent to remove union literature, 
known to and encouraged by upper management. As Crumb 
put it in two emails she sent on June 20: "They have the right to 
put up and we have the right to take down." 

Brown agreed that he removed prounion postings many 
times "over the course of many days," sometimes four times a 
day. He also took union flyers from the break room. After 
removing prounion postings, Brown would turn them into the 
HR office, thus, providing upper management with incontro
vertible evidence of his conduct. In any event, based on 
Crumb's emails, and Pedersen's testimony, upper hospital 
management was aware of the efforts to remove the union post
ings. 24 So were employees, who noticed that union literature 
was removed from bulletin boards but information unrelated to 
the union postings remained. Marshall witnessed a coworker, 
PICC nurse Cynthia Sullivan-a nurse who had reveled in re-

24 GC Exh. 47 (June 1 email Brown to Pedersen, copied to "Leader
ship Team": "I came in Saturday to do staffing calls and removed a ton 
of Union material from the restroom again"); GC Exh. 45 (June 19 
email from employee Cynthia Sullivan to Crumb and Brown, forward
ed to Pedersen: "Must be I threw out enough of hers because now she's 
using hospital paper & green paper is in our copier right now"; Brown 
followed up with an email at the top of the exhibit that makes clear that 
Sullivan was referring to Marshall); GC 46 (June 19 email from em
ployee Cynthia Sullivan to Brown, forwarded to Pedersen, on the sub
ject of "union propaganda": "it's really annoying that Aune has to 
spend her time hanging up union postings instead of doing her job as 
the charge RN. . . . As fast as they are thrown away off the breakroom 
table she puts out new ones"); See, e.g., GC Exh. 24 (June 20 email 
from employee DiBartolo to Crumb telling her that she "walked 
through [emergency department] 3 times took down union info all 3 
times in break room-with one of the notes saying 'It is illegal to re
move union information from non-patient care areas" I am seeking your 
further guidance"; Crumb responded, copying Hospital CEO Rudd and 
Pedersen: "They have the right to put up and we have the right to take 
down"); GC Exh. 22 (June 20, email from Crumb to House Supervi
sors, copied to Pedersen, regarding the subject "Union material" and 
directing that "When you make your rounds please remove Union 
material at time clocks and break rooms or anywhere else you find 
them. Security has been instructed to do the same. They have the right 
to put up and we have the right to take down"); GC Exh. 23 (October 
12, 2015 email from the Hospital's Chief Patient Safety Officer, for
warded to Pedersen: "You probably already know but just in case there 
are SEIU newsletters posted at timeclocks. Polly grabbed what she 
saw, I will check the other timeclocks"). 
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porting to Crumb and Brown how much of Marshall's union 
literature she had thrown out (GC Exh. 45 and 46)-take down 
and throw out flyers from the break room. Moreover, Mar
shall's unrebutted testimony was that just days before the hear
ing in this matter, the Respondent's current ICU Director Patty 
Florentino and a patient relations advocate, Jackie Barr, contin
ued to remove union literature and to tell Marshall that she 
could not post. (Tr. 265; 417). 

Analysis 

As discussed above, employees have the presumptive right 
under the Act to distribute union literature in employee break
rooms. St. Margaret Mercy Healthcare Centers, 350 NLRB at 
203; NLRB v. Baptist Hospital, Inc., 442 U.S. at 779-791. 
Moreover, it is unlawful discrimination, without regard to the 
employer's motive, to prohibit the posting of union literature
even in areas of the hospital where a ban on postings or distri
butions could lawfully be maintained-while permitting em
ployees to post about nonunion activities. Honeywell, Inc., 262 
NLRB 1402 (1982), enfd. 722 F.2d 405 (8th Cir. 1983); Con
tainer Corp. of America, 244 NLRB 318, 318 fn. 2 (1979), 
enfd. 649 F.2d 1213 (6th Cir. 1981). 

Here, the Hospital admits and does not contest that employ
ees have a right to post nonhospital related material on the bul
letin boards. "In these circumstances, an employer may not 
remove union notices." Wal-Mart Stores, 340 NLRB 703, 709 
(2003); Container Corp. of America, 244 NLRB 318, 318 fn. 2 
(1979), enfd. 649 F.2d 1213 (6th Cir. 1981). 

The, Hospital is forbidden from discriminating against Sec
tion 7-related postings and distributions. And the evidence 
demonstrates that this was precisely what the employer did. 
The testimony and internal employer emails demonstrate that 
the Hospital engaged in a concerted effort to remove prounion 
postings. This included supervisor removing materials. Jimmy 
John's, 361 NLRB No. 27, slip op. at 24 (2014), 818 F.3d 397 
(2016); Eaton Technologies, Inc., 322 NLRB 848, 854 (1997). 
But also, in some instances, the encouragement of employees to 
do the same (see, e.g., GC Exh. 24). See, Jimmy John's, 361 
NLRB No. 27, slip op. at 7-8 fn. 26.25 

The Hospital's defense (R. Br. at 15) on this issue is merit
less. It points out that employees were permitted to post and 
distribute union materials throughout the facility, as if, having 
allowed employees to post, the Respondent's campaign to re
move the union material is not a denial of that right. In fact, 
this did seem to be the Hospital's view of the law, as articulated 
by Crumb ("They have the right to put up and we have the right 
to take down") but it is obviously not a tenable position. Con
tainer Corp. of America, 244 NLRB at 318 fn. 2. 

The discriminatory removal of the posted union materials vi
olates the right to post protected by the Act in these circum
stances, and is a discriminatory refnsal to permit posting of 
union literature. 

25 I point out that the internal emails and the testimony refute the 
suggestion of the Respondent that the union materials were only re
moved in nondiscriminatory fashion as part of a weekly removal of 
dated items from the bulletin boards. 

E. Complaint Paragraph XI 

(threats of reprisal and job loss on Facebook postings) 

The General Counsel alleges that certain Facebook posts 
made by Hospital House Supervisor Florence Ogundele consti
tute unlawful threats of reprisal against employees in retaliation 
for protected and/or union activities. 

As a house supervisor, Ogundele is in charge of placing pa
tients who have been admitted or are being transferred between 
hospital departments. In this capacity she works with the vari
ous hospital department heads and charge nurses. She reports 
to Linda Crumb, the Assistant Vice President of Patient Ser
vices. It is admitted that Ogundele is an agent and supervisor 
of the Hospital within the meaning of the Act. 

As discussed above, in June of 2015, a state sexnal harass
ment charge was filed by Marshall regarding alleged actions by 
Brown. A hearing in that matter was conducted on November 
10, in Binghamton, New York. The afternoon of the hearing, 
Nurse Marsland testified that he received a text from Nurse 
Marshall, who was in Binghamton to be a witness in the hear
ing. Marsland testified that in the text, Marshall told him that 
Ogundele had arrived at the hearing, in addition to Pedersen 
and Crumb. Marsland posted the following on his Facebook 
page on November 10: 

Please send Anne Marshall your words of encouragement and 
love. She is standing up for what is right, facing down Flo 
Ogundele, Linda Crumb,Alan Pedersen and a nasty POC 
lawyer representing CMC in a hearing with the NYS Human 
Rights Commission right now. FB PM and text her.26 

Ogundele was quite upset and "responded back" with the fol-
lowing Facebook post: 

Just so you know Scott, I thought you have class am very sur
prised about your comments, well maybe am not. I am not 
your enemy or anyone enemy but I will not compromise my 
integrity to lie for anyone. To tell you the truth you don't 
want to make me your enemy I can go from nice to a bitch in 
20 secom flat. You cannot bully me or intimidate me, you 
want to fight let's do it face to face don't hide behind your wife 
name. Maybe it is time to start telling people the real truth. 
This is my advice for you, don't mess with me and tell your 
disciples the same. I am not afraid of any one of you 

Thereafter, the following day, under the tagline "feeling fed 
up," Ogundele posted the following: 

So I was told to put my post down, that trey understood my 
concern and anger, well I did that in respect for my boss. I 
have freedom of speech and not on company time I will say 
what I feel like saying. 
To my fellow CMC who is tired of all the bullshit going on at 

26 Marsland uses the name "Charlie Green" as his screen name for 
Facebook. The profile picture is of Marsland and there does not seem 
to be any question but that all the relevant people involved in this issue 
understood that Marsland "was" Charlie Green." 
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wmk and the people supporting them this is what I want to 
say 
I want you to look at the people who are sending you e mail, 
sending letters to your home and calling you to join[ ] their 
cause after you told them to leave you alone. I want you to 
take a good look at them, you will see that if you follow any 
one of them it will lead you to unemployment, these people 
have nothing to lose. Now the only thing that make them rel
evant is bullying, intimidating and downright mean. Trey are 
not happy unless there's drama going on eveiyw here. 
They will not tell you the truth because that will be the right 
thing to do, and their followers are like monkey see monkey 
do. They don't have their own mind. So this people think 
they are liked not knowing what has been saying behind their 
back I want you to take a look at their lives, I want you to 
think of how they are making coming to work unbearable be
cause their voice is so loud like an empty barrel that is rolling 
down the street I am not telling you not to give 2% of your 
earning to them but you need to think about what that 2% 
mean to your families. They've decided to attack[ ] me be
cause I refused to compromise[ ] my dignity to lie for them. 
When you decided to attack me you just opened a can of 
worm that you [cannot] close. You pick the wrong qirl 

Crumb testified that when she learned about the Ogundele's 
Facebook post-the first one-she immediately contacted 
Ogundele and told her that it "wasn't acceptable" and that "she 
needed to take the posting down." Ogundele was resistant, tell
ing Crumb that "I was in my own home" and "I was being at
tacked, and I have the right to defend myself." Crumb insisted 
that the posting be removed and Ogundele told Crumb she 
would do so immediately because Crumb "asked her to." 

When Ogundele returned to work, "a day or two later" she 
was called to Crumb's office and given a verbal warning by 
Crumb for "posting inappropriate comments" with the expecta
tion that there would be "no further postings of this nature." 
The discipline was for the first Facebook post. Crumb was 
unaware of the second one. The disciplinaiy notice was dated 
November 13, 2015, and signed by Ogundele November 18, 
2015.27 

27 I note that the record is not particularly clear as to when Ogunde
le's posts were removed, or even, precisely when they were made. 
However I conclude, as follows: Marsland testified credibly that his 
post was made the day of the hearing, which he believed to be Novem
ber 10. This is corroborated by the date on the Facebook post (GC Exh. 
8). Marshall testified credibly that Ogundele' s first post was made the 
day of the hearing (i.e., November 10) and the second post the day after 
that hearing. This is consistent with Crumb's testimony that she saw 
the first Ogundele post, never saw the second, and called Ogundele and 
told her to take down the first post. The second post suggests that the 
first post has been or is being taken down, which, crediting Marshall, 
means that the first post stayed up only a day. I note that Ogundele' s 
testimony suggests that the first post was not taken down until after she 
returned to work and met with Crumb, which could have been as much 
as a week later, on November 18. But given Crumb's testimony, I do 
not credit Ogundele on this, and in addition, Ogundele's testimony was 
very confused on this subject. Ogundele also testified, with more cer
tainty, that the second post remained posted for only two to four hours 
before she took it down. I credit this, which is unrebutted, and in addi-

Analysis 

The General Counsel alleges that the Ogundele's Facebook 
posts contained or constituted unlawful threats in violation of 
Section 8(a)(l) of the Act. 

The test to determine if a statement violates Section 8(a)(l) 
is whether "under all the circumstances" the remark "reasona
bly tends to restrain, coerce, or interfere with the employee's 
rights guaranteed under the Act." GM Electrics, 323 NLRB 
125, 127 (1997). It is well-settled that in evaluating the re
marks, the Board does not consider either the motivation be
hind the remarks or their actual effect. Miller Electric Pump & 
Plumbing, 334 NLRB 824, 825 (2001); Joy Recovery Technol
ogy Corp., 320 NLRB 356, 365 (1995), enfd. 134 F.3d 1307 
(7th Cir. 1998); GM Electrics, supra (The test "does not depend 
on the motive or the successful effect of the coercion"). 

Moreover, when analyzing alleged unlawful statements the 
Board "view[s] employer statements from the standpoint of 
employees over whom the employer has a measure of economic 
power." Mesker Door, 357 NLRB 591, 595 (2011) (internal 
quotation and citation omitted); NLRB v. Gissel Packing Co., 
395 U.S. 575, 617 (1969) (in determining whether employer 
pronouncements violate Section 8(a)(l), the assessment "must 
be made in the context of its labor relations setting," and "must 
take into account the economic dependence of the employees 
on their employers, and the necessaiy tendency of the former, 
because of that relationship, to pick up intended implications of 
the latter that might be more readily dismissed by a more disin
terested ear"). 

Here, to begin with, there can be no question but that 
Marsland's post seeking messages of support for Marshall was 
protected and concerted activity under the Act. 28 

Ogundele, for her part, was clearly upset to have been men
tioned or identified in Marsland's post as being at the state 
hearing. And contrary to the Respondent's suggestion on brief, 
her remarks were explicitly directed to Marsland and his "dis
ciples."29 

tion, is consistent with a timeline that has Crumb calling Ogundele on 
November 11, and having her take down the first post, which is con
sistent with Marshall's testimony. It is plausible that Ogundele, who 
was upset about the whole incident and only reluctantly took her first 
post down at Crumb's insistence, posted again, but then thought better 
of it after 2 to 4 hours. 

28 Fresh & Easy Neighborhood Market, 361 NLRB No. 12, slip op. 
at 7 (2014) (employee engaged in protected and concerted activity by 
seeking coworker support for sexual harassment charge). That 
Marsland was seeking to rally employee support for another employ
ees' sexual harassment charge only intensifies-it does not detract 
from-the concerted and hence protected nature of his activity. Con
trary to the characterization of Marsland' s remarks by the Respondent 
in its brief, there is nothing in Marsland's comment that can reasonably 
be understood as attacking Ogundele's "integrity" (R. Br. at 17) or 
making "defamatory statements toward her." (R. Br. at 19.) And con
trary to the contention in the Respondent's brief, Marsland testified 
credibly that this was his only post referencing Ogundele' s participa
tion in the state hearing (Tr. 516-518). 

29 Ogundele was clear in her testimony that she was responding to 
Marsland and his post (Tr. 76, 78, 79, 748-749). She also, at times, 
claimed that she was responding to comments beyond that shown in 
GC Exhibit 7, including issues at work. See, e.g., Tr. 727, 730-731. It 
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Indeed, Ogundele opened her remarks by addressing (Scott) 
Marsland and telling him that she was reacting to his post: "Just 
so you know Scott, I thought you have class am very surprised 
about your comments, well maybe am not." She then contin
ued with what can only be reasonably understood as some kind 
of a warning to Marsland and those allied with him (his "disci
ples"): 

To tell you the truth you don't want to make me your enemy I 
can go from nice to a bitch in 20 second flat. You cannot bul
ly me or intimidate me, you want to fight let's do it face to 
face don't hide behind your wife name. Maybe it is time to 
start telling people the real truth. This is my advice for you, 
don't mess with me and tell your disciples the same. I am not 
afraid of any one of you 

This is a threat of unspecified reprisals. Although I assume 
that the challenge to fight and the "advice" not to "mess with 
me" were not actnal threats of violence, the implied threat of 
retaliation of some kind is implicit but unmistakable. Indeed, 
Ogundele's warning that she "can go from nice to a bitch in20 
seconds flat" is a warning that she can quickly make things 
tougher should she be crossed. Of course, these comments 
were not made out of the blue or in the abstract-but in express 
response to Marsland's post rallying employee support for 
Marshall in the sexual harassment case she had filed. In this 
context, Ogundele's comments would reasonably be read as a 
not so subtle implied threat of retaliation for Marsland's pro
tected and concerted activity. See, Alterman Transport Lines, 
Inc., 308 NLRB 1282, 1286 (1992) (responding to question 
about drivers' loss of work, supervisor unlawfully implied re
taliation when he replied "No more Mr. Nice Guy"); Ware
house Groceries Mgmt., Inc., 254 NLRB 252, 258 (1981) (in 
context of discussing suspected union activity at facility man
ager referred to job loss occurring after union activity at other 
store was "squashed" and unlawfully added, "I can be a nice 
guy, but I can be nasty"); Montgomery Ward & Co., 160 NLRB 
1729, 1735 (1966) (in context of antiunion remarks statement 
that "I can be a nice guy" but "I don't have to be" is unlawful). 

Ogundele's second post was also unlawful. Leaving aside 
the unalleged issue of disparagement of the union and its sup
porters, the post warns that following "the people who are send
ing you email, sending letters to your home and calling to join[ 
] their cause ... will lead you to unemployment." In the con
text of an ongoing union organizing campaign, and in the con
text of her post generally, an employee reading her post would 
reasonably conclude-indeed, it may be said that it would be 
unreasonable not to conclude-that Ogundele was referring to 
union activists. The warning is an explicit threat of job loss for 

is possible there were comments following Marsland's post that were 
not reproduced, although the final comment on GC Exhibit 7 was made 
at 9:46 a.m. November 11, which I believe to be after Ogundele's first 
post. In any event, the introduction to Ogundele' s first post makes 
clear that she is responding to Marsland. Her second post references 
her first post. The chief point is that an employee reading these posts 
would reasonably view Ogundele's postings as a response to 
Marsland's post, based on the references in Ogundele's post. 

those following the union activists. Burke-Parsons Bowlby, 
288 NLRB 956, 959-960 (1988) (unlawful threat of job loss for 
supervisor to respond to employee's statement that it was "un
ion time" by stating that "you[ ] all are going to wind up in the 
soup line"), enfd. 905 F.2d 803 (4th Cir. 1990).30 

The Respondent's defense is without merit. Essentially, it 
argues (R. Br. at 19) that Ogundele's postings were a personal 
"lashing out" motivated by personal offense, do not explicitly 
mention the word union, and do not expressly state that she was 
going to take actions against people at work. However, Ogun
dele's intentions and motivations are beside the point.31 More
over, her failure to explicitly use the word union or to explicitly 
state that her threats would be carried out through use of her 
supervisory authority at work does not constitute a defense. 
The issue is the reasonable implications of Ogundele' s remarks. 
Their reasonable implication is coercive. See, e.g., Leather 
Center, Inc., 308 NLRB 16, 27 (1992) (manager unlawfully 
told employee he knew she was talking to employees about 
union "and that she should be careful" and manager unlawfully 
told another employee that "he was messing up by becolning 
involved with the Union" which was "not only jeopardizing his 
own job, but also the jobs of the people in his family who 
worked for the Respondent"); Print Fulfillment Services, 361 
NLRB No. 144 (2014 (manager's anger and statement that he 
was "disappointed" in employee for supporting union found to 
be unlawful threat). As an agent of the Respondent, Ogunde
le' s threats of reprisals against employees for union and pro
tected activity are properly attributable to the Respondent, 
without regard to the "personal" capacity in which she made 
her threats. 32 

Finally, while the Respondent disciplined Ogundele for her 
remarks, nothing approaching timely repudiation of her unlaw
ful conduct was conveyed to the employees. Hence, the Re
spondent cannot avoid liability for Ogundele's remarks based 
on a theory of repudiation. See, Passavant Memorial Area 

30 I do not reach the question of whether Ogundele's concluding 
statement in her second post, that employees have "opened a can of 
worm[s] that you can not close. You pick the wrong qirl" is a threat of 
unspecified reprisal. Given that the fmding of a violation based on it 
would not materially affect the remedy, I decline to consider it. 

31 GM Electrics, supra (The test "does not depend on the motive or 
the successful effect of the coercion"), and cases cited supra. 

32 Glenroy Construction Co., 215 NLRB 866, 867 (1974) (employer 
violated Act based on supervisor's unauthorized and "personal" state
ment to employee that "he" did not want employee back to work be
cause of Board charges filed by employee, even though employer was 
willing to reinstate employee and was waiting for employee to return to 
work), enfd. 527 F.2d 465 (7th Cir. 1975). Accord, Ideal Elevator 
Corp., 295 NLRB 347, 347 fn. 2 (1989) ("the Board continues to hold 
that under Sec. 2(13) of the Act 'an employer is bound by the acts and 
statements of its supervisors whether specifically authorized or not."' 
(quoting Dorothy Shamrock Coal Co., 279 NLRB 1298, 1299 (1986), 
enfd. 833 F.2d 1263 (7th Cir. 1987)); Triangle Sheet Metal Works, Inc., 
238 NLRB 517,520 (1978)("even thoughBiegler's comments were not 
authorized by higher management, he plainly was a supervisor and an 
agent of Respondent within the meaning of the Act and, therefore, his 
conduct is legally attributable to Respondent"). 
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Hospital, 237 NLRB 138 (1978). 33 

F. Complaint paragraph X 

(Marsland's Discipline for the September 24 staff 
meeting incident) 

a. The emergency room; staffing for breaks 

The hospital's emergency room has 19 rooms with 24 in
room beds, and six additional beds in hallways or a waiting 
room. There are a total of approximately 30-40 nurses who 
work in the emergency room (including part-time and per diem 
nurses). 

The first two rooms of the emergency room department are 
used as "fast track" rooms, devoted to treatment of "lower acui
ty" patients, i.e., patients with less severe injuries, such as an 
ankle sprain, or medication refills. Patients assigned to fast 
track usually have a problem akin to what is dealt with in a 
nonemergency "urgent care" medical facility. Rooms three 
through six have a variety of patients, and often patients with 
mental health diagnosis are placed in rooms five and six be
cause they are across from the charge desk and easily _observ~d. 
Rooms seven, eight and ten also tend to have patients with 
mental health issues. Room nine has its own bathroom and 
oncologic patients or patients having sexual assault exanis are 
often assigned to that room. Rooms 11-15 typically house the 
most critical or "high acuity" patients, such as trauma or burn 
patients, or someone about to imminently give birth. R?oms 
16-19 were described as "a mixed bag" in terms of who 1s as
signed there. 

Amy Mathews is the nursing director of the emergency de
partment. The unit manager reports to Mathews. ~ the sW?
mer and fall of 2015, the unit manager was Kevm Harns. 
There is a charge nurse on duty, and the remaining nurses are 
staff nurses. 

Scott Marsland, who has been referenced earlier in this deci
sion, is a staff nurse in the hospital's emergency department. 
He transferred there from elsewhere in the Hospital in 2007. 
He has worked as a charge nurse in the emergency room, a 
preceptor, and wolked with a group of physicians and pharma
cists to develop software applications used in the department. 
He was known to management to be supportive of the union 
drive. In addition to his encounter with Pedersen in the cafete
ria Marsland was listed in an April 28 email from Mathews to 
Pedersen as one of about ten emergency room employees 
"Known Pro" union (Approximately 11 employees were listed 
by name as "Anti" union). . 

Marsland, testified that based on his 15 years of expenence 

33 A third post (GC Exh. 10) by Ogundele had "nothing to do" with 
the other two according to Ogundele. There is no testimony from 
Marsland, M~shall, or anyone, identifying the date of this third post, or 
providing more context. It does concern the union and Marsland, as 
Ogundele admitted. It is similar in many respects to the two ~o_sts 
discussed above. It certainly contains additional threats of unspecified 
reprisals. However, given the uncertainty surrounding the d~te ~d 
circumstances of its posting, and given that the fmdmg of a v1olat1on 
based on it would not materially affect the remedy, I decline to consider 
the third post. 

"the biggest issues that's persisted through that time has been 
the difficulty of nurses in all departments getting breaks con
sistently," a problem Marsland and his coworkers discussed in 
terms of "what we felt were unsafe staffing ratios." Marsland 
has spoken with his director Mathews about it in the past and in 
2013, wrote a letter on the subject to Hospital CEO Rudd, 
which led to a fonnal meeting on the subject with Rudd and 
Mathews. 

More recently, Marsland wrote to the New Yolk State De
partment of Labor in June 2015 about the bre~ issue. 
Marsland estinmted that "[h]istorically" nurses get their lunch 
breaks "less than 50 percent of the time." However, since the 
advent of the union organizing campaign, Marsland testified 
that he received lunch breaks more than 50 percent of the time. 
Indeed, the record includes an email dated April 28, from Susan 
Nohelty to Crun1b and Mathews stating that 

One of the major complaints by staff in the ED is their ina
bility to take meal breaks. In light of the union activity, John 
would like a plan to be place as to how we can get staff to take 
their meal breaks. 

Mathews testified that getting staff to leave their patient as
signments to take a break is a frequent problem in the emergen
cy department. According to Marsland, "the discussion of not 
getting breaks is part of the air that we breathe i~ at C~yuga 
Medical Center." A chief problem for the nurses m trymg to 
take their breaks was their concern that there was not adequate 
coverage for their patients during the breaks. 

When an emergency nurse takes a break, "coverage" for the 
patients under the nurse's care is provided in different ways, 
with the charge nurse playing a large role in determining how 
the break will be covered. Sometimes the charge nurse can 
cover a staff nurse's break. Sometimes a nurse from another 
department can cover. Often a nurse working in the Fast Track 
section of the emergency room is free to cover an emergency 
room nurse on break if there are no patients in the Fast Track 
section. This is one method used to cover breaks. 

However, according to Marsland, relying on Fast Track 
nurses to cover breaks for the rest of the emergency department 
nurses is problematic: 

Historically the nurses wolk in the Fast Track Section are 
nurse[s] that are either kind of buml out and coasting towards 
retirement or nurses that are neophytes that don't have a high 
level of critical skill. And they 're kind of getting [ ]up to speed 
in the Emergency Department. 

Marsland testified that there was "disgruntlement" and re
peated discussion among the emergency room nurses, as often 
as weekly, about a nurse named "Deb [Scott's] abilities and 
whether or not she was capable of covering breaks." Deb Scott 
has taken on a role as a nurse educator but spends about 50 
percent of her time walking in the Fast Track section of the 
emergency department. Marsland had been told by Cheryl 
Durkee that concerns regarding Scott had been brought to 
emergency room director Amy Mathews on a multiple occa
sions. Durkee confirmed that the competency of some of the 
Fast Track nurses to care for the more critically ill patients in 
the emergency room during breaks was discussed on multiple 
occasions with the charge nurse, and that she had discussed it 
with unit manager Kevin Harris. 
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In this regard, Marsland testified that another nurse, Gayle 
Peck, who had been out of the wmk force for many years and 
who came back to nursing about a year before the hearing, had 
been floating to the Fast Track section of the emergency room 
when the unit was shortstaffed. Marsland testified that Peck 
sometimes-not as frequently as Scott-was assigned to cover 
emergency room nurses' breaks, and that her ability to ade
quately provide break coverage was a subject of conversation 
among the nurses. 

b. The September 24 staff meeting 

Mathews holds "bi-weekly" staff meetings with the emer
gency department staff. Mathews testifies that at the meeting 
she "expect[s] feedback and I expect for us to talk about certain 
things in the department. Things that can make it better. Chal
lenges we have." There is "dialogue" between employees and 
management at every meeting. The subject of breaks has been 
a topic of a number of meetings. 

A staff meeting was held on September 24, 2015, at approx
imately 7: 15 a.m., with the approximately eleven nurses then at 
wmk gathering at the charge nurse's station. In addition, a 
provider, such as a physicians' assistant, would have been in 
the vicinity of the meeting. However, the meeting was held out 
of the earshot of patients, according to Mathews. As director of 
the emergency room, Mathews convened and conducted the 
meeting. 

Mathews began the meeting by talking about the issue of 
covering lunch breaks. She praised the nurses for taking more 
of their breaks in the last couple of weeks. She stressed the 
need for nurses "to take care of one another'' and for the nurses 
to "get out to breaks." Mathews mentioned, as an example, that 
the day before, nurses from Fast Track, specifically Deb Scott 
and Gay le Peck, had covered several staff nurses' breaks. 

Marsland had previously refused to take a lunch when Deb 
Scott was assigned to cover his break. Marsland gave a couple 
of examples where Scott had covered his patients where there 
were "important things that should have been done that 
weren't." Marsland testified that the day before this meeting he 
had a conversation with a nurse uncomfortable with the cover
age situation mentioned by Mathews. When the nurse and 
Marsland met on break in the cafeteria, the other nurse told him 
that she was "really uncomfortable" because of the nurse cover
ing her patients. This nurse "had several unstable patients. 
And she was concerned about Deb's capacity to care for those 
patients." 

Hearing Mathews' comments lauding the break coverage 
provided by Scott and Peck, Marsland blurted out that he was 
"not comfortable with Deb taking care of my patients, that I 
didn't think that she was competent to care for critical pa
tients." Marsland said, "You know, if you're going to have 
nurses cover breaks, they need to be capable of handling critical 
unstable patients." 

Mathews responded, telling Marsland, "I don't think this is 
the right forum for this to be addressed. If you have concerns 
you should come see me." Marsland persisted in his comments 
regarding Scott. Mathews, who testified that she was "trying to 
move it along" to avoid these kind of statements about another 
employee, asked Marsland to stop, "I think it was like three 

times." Marsland went on to make comments about Peck, to 
whom Mathews had also referred in her earlier comments. 
Marsland said that Peck, who was new to the floor and had 
been there only a day or two, "is like a nursing student. And 
she should not be by herself in Fast Track. She doesn't even 
know how to mix up a banana bag," which Marsland explained 
was an IV bag with vitamins "that's probably one of the first 
things that you learn as an emergency nurse." Mathews told 
Marsland that "it's inappropriate" and "we need to move on" 
She said, "That's it. That's enough. This isn't the place .... 
we need to move on." Mathews then switched the topic of the 
meeting to her next item on the agenda, and that was the end of 
Marsland's comments. 

Marsland's account of the incident was similar. As 
Marsland put it, Mathews "tried to shut down my comments. 
And I persisted and she tried to shut it down" Marsland testi
fied that before he stopped talking he said, "we 're all aware that 
there is a complaint within the New York State Department of 
Labor about breaks at this point. And sooner or later the hospi
tal is going to have to follow the New Yolk State labor law." 

Neither Deb Scott nor Gayle Peck was in attendance at the 
meeting. 

However, after rounding, Mathews returned to her office to 
find the phone ringing. It was Deb Scott, "beside herself," 
saying that she had heard what had happened at the staff meet
ing. 

c. Marsland is issued a disciplinary warning 

Mathews testified that she viewed Marsland's comments as 
violating the Nursing COC rule, discussed above, prohibiting 
the criticizing of cowolkers or other staff in the presence of 
others in the wolkplace. This is because, as Mathews testified, 
Marsland "was saying in front of a group of a total of 11 peo
ple, plus providers that were sitting neaiby that this nurse is 
incompetent. So he wasn't going to take a break." Mathews 
testified that Marsland was "publicly ridiculing her competence 
in front of other people. . . . [I]f he had a concern, he should 
have come and addressed it privately, not . . . openly ridicule 
her in front of other people that don't know whether its real or 
not." Mathews testified that she had never previously "disci
plined anybody in the past for voicing a legitimate concern. 
But nobody has voiced a concern that has tom down another 
person in front of a group of people .... [T]hat's not the forum 
to be tearing somebody else apart. I wouldn't let them do it to 
him. I wouldn't let them do it to anybody else." 

Mathews determined that she would issue discipline to 
Marsland for the incident. The evidence shows that Mathews 
consulted with Pedersen, and she says she might have talked 
also to Crumb about the discipline before it was issued to 
Marsland. Mathews asked Pedersen in an email, "is there any
thing more than the code of conduct that we can use with 
Scott's incident. Does it only get a written verbal for his ac
tions?" 

However, in the end, the basis of the discipline was 
Marsland's COC violation, specifically, according to Mathews, 
for violating the COC rule against criticizing coworkers or 
other staff in the presence of others in the workplace. Mathews 
testified that she took action against Marsland because "I had 
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thought about it and we have a NUISing Code of Conduct and 
you need to hold everybody to that." 

On October 5, 2015, Mathews told Marsland that she needed 
to talk to him. Marsland told her, "if this is about the Union, I 
am not going to go talk to you anywhere." Mathews told 
Marsland, "No, it's not about the Union. It's about what you 
said during the staff meeting the other day." 

Marsland and Mathews then went back to Mathews' office. 
In the meeting, he was issued a "verbal written warning" for his 
conduct at the September 24, 2015 meeting. The warning is the 
first in a multistep disciplinary procedure. The notice cited the 
following "code of conduct violations": 

• Criticizes coworkers or other staff in the presence of 
others in the w01kplace orin the presence of patients. 

• Publicly shames others 

As the "Reason for Counseling" the disciplinary notice stat
ed: 

In the 0715 staff meeting on 09/24/2015 the Emergen
cy Department Team was discussing strategies used to 
successfully implement lunch breaks during the previous 
days in the department. 

In front of 11 team members during this staff meeting 
Scott verbally and in a bullying manner criticized ED team 
member, Deb Scott, who was not present at the meeting. 
Scott was openly verbalizing that Deb Scott was "not a 
competent Emergency Department RN to care for his pa
tients" 

Scott was instructed that his comments were inappro
priate and that the staff meeting was not the forum for 
such conversation. Scott continued repeatedly in a persis
tent manner to openly criticize and verbally ridicule Deb 
Scott regardless of being instructed to stop his behavior. 
Scott then began to openly criticize another RN, Gail Peck 
who has just begun cross training in the ED because she 
needed significant help mixing a patient medication. 

Expectation: 
The expectations are that you will: 

• Follow the NUISing Code of Conduct. 
• You will not criticize staff in the presence of others in 

the workplace. 
• You will not publicly shame others 

Failure to comply with the Nursing Code of Conduct and fur
ther incidents will result in progression of the disciplinary 
process. A written copy of the NUISing Code Conduct has 
been provided to you and is also available via the Maxima 
eLibrary Policy and Procedure web server. 

Reviewing the "Reason for Counseling" portion of the disci
plinary notice from the witness stand, Marsland testified that he 
did not disagree with the factual recitation of what had oc
curred, except that he did disagree that he acted in a "bullying" 
manner or that he had "ridiculed" anyone. 

The meeting between Marsland and Mathews was recorded 
by Marsland. The recording and an agreed-to transcript of the 
recording were admitted into evidence as General Counsel 

Exhibits 34(a), and (b). 
The disciplinary meeting involved, in addition to the issu

ance of the verbal warning, a candid but respectful exchange of 
views between two people who had worked together for some 
time. Mathews, to a large extent, reiterated the same points she 
made in her testimony: the issue was "talking about somebody 
outright in front of an open group of people" and that Marsland 
"continued" when she asked him to stop. Marsland expressed 
somewhat terse, but straightforward agreement with Mathews' 
points-although he seemed surprised when Mathews men
tioned his comments about Peck, he contended that his com
ments about Peck were "benign." 

However, while he "acknowledged my mistake," he seemed 
incredulous that it was being treated as a disciplinary event. 
Marsland told Mathews that "we all know the context of this" 
and when Mathews asked, the "context of what," Marsland 
replied, "of the union attempt." Mathews said "it has nothing 
to do with the union. Marsland said, "I have trouble believing 
that because you and I have worked together as long as we 
have, and there have been plenty of things that have come up 
with me, and this is the first time you're giving me a verbal 
warning." Mathews reiterated that it had nothing to do with the 
Union. 

Marsland refused to sign the verbal warning disciplinary no
tice, and argued that the code of conduct was not enforced 
against many others-and he offered some examples---of peo
ple who gossiped and acted inappropriately. Mathews said she 
was unaware of the examples he was giving. Marsland also 
argued that the COC, while it is supposed to apply to manage
ment, "it's not applied to management": "You know, the reason 
they finally got rid of that-that bastard who was in the ICU, 
who was-who violated every single line on that code of con
duct. You know, who-who engaged in sexual harassment, 
who engaged in intimidation"-Mathews told Marsland, "This 
isn't about Joel." 

They talked further, Marsland saying, "I think the message 
you're telling me, I'm not supposed to use anybody's name in a 
staff meeting. Pro or con. You just don't want people talking 
about"-Mathews added, "not when you're talking openly 
about people in a derogatory sense . . . . in front of other peo
ple." Marsland added, "You know, we need-we need to be 
able to talk to each other, not just me talk to you. Like-I 
mean, that's part of why we want a union. Like, nUISes need to 
be able to talk to each other, exactly. That's what I'm saying 
about Deb." 

Marsland then gave some specific examples of his concerns 
about the employee in question, in more detail than he went 
into in the staff meeting. 

On cross-examination Mathews agreed that every month she 
sends out the results of monthly patient surveys to the entire 
department-including to doctors, nurses, and aides. These 
patient surveys include all patient comments, including some 
that criticize nUISes by name. 

Analysis 

The General Counsel alleges that the Respondent's discipline 
of Marsland violates Section 8(a)(l) of the Act. More specifi
cally, the General Counsel alleges two independent albeit relat-
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ed theories of violation. First the General Counsel argues that 
Marsland's discipline is unlawful because it was imposed pur
suant to an unlawful rnle-i.e., the COC rnle against criticizing 
cow01ker or staff in front of others. Second the General Coun
sel argues that, apart from the COC rnle, the conduct for which 
Marsland was disciplined constitutes protected and concerted 
activity, and therefore disciplining him for it is unlawful. I will 
consider the second theory first, and then turn to the theory of 
violation based on the unlawful rnle. 

The General Counsel alleges that Marsland was disciplined 
for protected and concerted activity, and that any misconduct 
he engaged in during the course of that protected activity is 
insufficient to cause him to lose the Act's protections. 

Certainly, the issues of breaks and staffing are at the core of 
Section 7' s concerns, as they are issues "intimately related to 
the conditions under which the employees worked." Miseri
cordia Hospital Center, 246 NLRB 351, 356 (1979), enfd. 623 
F.2d 808 (2d Cir. 1980); Valley Hospital Medical Center, 351 
NLRB 1250, 1252 (2007), enfd. 358 Fed. Appx. 783 (9th Cir. 
2009); Chipolte Mexican Grill, 364 NLRB No. 72, slip op. at 1 
fn. 3 (2016) (petition over breaks protected by Act); William 
Beaumont Hospital, 363 NLRB No. 162, slip op. at 1 fn. 2 
(2016). 

As a threshold matter, I agree with the General Counsel that 
in making his comments at the meeting, Marsland was acting in 
concerted fashion for purposes of the Act. The Respondent 
argues that Marsland acted alone, and thus, his actions were not 
concerted and, therefore, not protected. However, the concept 
of "mutual aid or protection" focuses on the goal of concerted 
activity; chiefly, whether the employee or employees involved 
are seeking to "improve terms and conditions of employment or 
otherwise improve their lot as employees." Eastex, Inc. v. 
NLRB, 437 U.S. 556, 565 (1978). "[T]he analysis focuses on 
whether there is a link between the activity and matters con
cerning the w01kplace or employees' interests as employees." 
Fresh & Easy Neighborhood Market, 361 NLRB No. 12, slip 
op. at 3 (2014). In this case, at a meeting of employees, 
Marsland raised an issue that had repeatedly been a subject of 
previous employee meetings, and that had been repeatedly dis
cussed among the employees themselves and, indeed, had just 
been raised to Marsland by a coworker the day before, had been 
the subject of a Department of Labor charge, and was recog
nized by upper management as "One of the major complaints 
by staff in the ED." As Marsland so vividly put it: "the discus
sion of not getting breaks is part of the air that we breathe in at 
Cayuga Medical Center." 

The fact that Marsland was the only employee to respond to 
Mathews' raising of the subject at an employee meeting does 
not undercut the concerted nature of Marsland's conduct. As 
the Board has recently reiterated, "concerted activity includes 
cases 'where individual employees seek to initiate or to induce 
or to prepare for group action, as well as individual employees 
bringing truly group complaints to the attention of manage
ment."' Fresh and Easy Market, supra at slop op. 3 (emphasis 
added), quoting Meyers Industries, 281 NLRB 882, 887 (1986) 
(Meyers II), affd. 835 F.2d 1481 (D.C. Cir. 1987). That is what 
Marsland did. See, Consumers Power Co., 282 NLRB 130, 
131-132 (1986) (finding that even if employee had acted alone, 

his individual complaint would have been concerted because it 
was a continuation of his and his coworkers' earlier concerted 
complaints raised at the employer's weekly meetings"); JMC 
Transport, 272 NLRB 545 fn 2 (1984), enfd. 776 F.2d 612 (6th 
Cir. 1985) (finding an employee's pay protest concerted be
cause it was "a continuation of protected concerted activity" 
involving a meeting wherein two employees jointly complained 
to management about wage payments); Mike Yurosek & Sons, 
Inc., 306 NLRB 1037, 1038 (1992) ("We will find that individ
ual action is concerted where the evidence supports a finding 
that the concerns expressed by the individual are logical out
growth of the concerns expressed by the group."). 

The Respondent also argues that it did not discipline 
Marsland for speaking up on the issue of providing employees 
adequate break coverage, but rather, for his criticism of 
coworkers and having to be asked, perhaps three times, to stop. 
However, as far as Board precedent goes, this argument is a red 
herring. "Where, as here, the conduct at issue arises from pro
tected activity, the Board does not consider such conduct as a 
separate and independent basis for discipline." Goya Foods 
Inc., 356 NLRB 476, 477 fn. 8 (2011). The aspect of 
Marsland's conduct to which the Respondent objects-his per
sistence in making negative comments about two other em
ployees' performance-was part of the res gestae ofMarsland's 
protected conduct of bringing to Mathews the concerns on the 
subject of employees taking their breaks. His comments were 
inextricably linked with and directly related to this oft
discussed and protected subject. Even assuming, arguendo, that 
Marsland should not have made the comments he made about 
other employees, even assuming that it constituted misconduct 
to continue in the face of Mathews' direction for him to stop, 
the comments were inextricably part of-indeed, they make no 
sense apart from-Marsland's and the employees well-known 
concerns about the Hospital having the staffing on hand to ena
ble them to take their breaks. 

Given this, the issue is whether Marsland may be subjected 
to discipline for his actions made in the course of engaging in 
protected and concerted activity. When an employee is disci
plined for conduct that is part of the res gestae of protected 
concerted activities, "the pertinent question is whether the con
duct is sufficiently egregious to remove it from the protection 
of the Act." Stanford Hotel, LLC, 344 NLRB 558, 558 (2005); 
Roemer Industries, Inc., 362 NLRB No. 96, slip op. at 6 
(2015).34 

To the extent that Marsland's offense was criticizing co
employees in front of others, his actions cannot reasonably be 
found to have cost him the protection of the Act. The Board 
has explained, quoting the Seventh Circuit in Dreis & Krump 
Mfg. v. NLRB, 544 F.2d 320, 329 (7th Cir. 1976), that "the 

34 I note that the mildness or the severity of the discipline is not at 
issue. Where an employee is engaged in misconduct during the course 
of protected activity, either he loses the protection of the Act because of 
the misconduct, and may be disciplined, or he does not and may not be. 
Eagle-Picher Industries, 331 NLRB 169 (2000) (lack of severity of 
discipline not a determining factor in whether discipline lawful; reject
ing judge's reliance on his fmding that employer issued only "mild 
discipline" to employee as factor in fmding discipline lawful). 
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standard for determining whether specified conduct is removed 
from the protections of the Act [is] as articulated by the Board: 
communications occurring during the course of otherwise pro
tected activity remain likewise protected unless found to be so 
violent or of such serious character as to render the employee 
unfit for further service." St. Margaret Mercy Healthcare Cen
ters, 350 NLRB 203, 204-205 (2007) (internal quotes omitted) 
(Board bracketing). 

In terms of Marsland' s criticism of the two other employees, 
it may have been impolite or more forward and direct than was 
comfortable. It was not well-received by at least one employee 
who was not present. But it also must be said that it was non
profane, and nonthreatening, and did not involve direct con
frontation, much less a physical confrontation. Far worse has 
been found not grounds for losing the protections of the Act. 35 

Of course, this is a hospital, not a factory or a restaurant 
kitchen. But in full context that also cuts in favor of Marsland, 
in my view. Most significantly, Marsland was not engaged in 
criticism in the sense of gossip or lewd demeaning jokes. This 
was a serious matter about a subject of central concern to man
agement and the employees. In other words, the comments, 
whatever else they were, were on topic and about a profoundly 
protected and concerted subject. Indeed, the Hospital routinely 
circulates to employees, patient survey responses that include 
criticism of nurses by name. As with the survey responses, 
with Marsland's comments one cannot, one must not, forget 
that the employees and the Hospital, in an emergency depart
ment no less, are engaged routinely in matters of life and death. 
The stakes are high and whatever one thinks of Marsland's 
comments, they were not of a petty nature or on an unimportant 
matter, or unrelated to employee terms and conditions of em
ployment. 36 

The point is not that Marsland is right-the merits of his 
opinion are beside the point and beyond my ken. The point is 

35 See e.g., Roemer Industries, 362 NLRB No. 96, slip op. at 9 (un
lawful to discharge employee union griever who calling coemployee a 
"backstabber"); Nor-Cal Beverage Co., 330 NLRB 610 (2000) (em
ployer violated Sec. 8(a)(3) by discipliuiug employee pursuant to anti
harassment policy for calling another employee "a scab" to his face 
during protected activity); Tillford Contractors, 317 NLRB 68, 69 
(1995) (union steward did not lose protection of the Act for confronting 
employee over concern that contract was being breached, threatening to 
file internal union charges against him, and telling him "You've got no 
goddamn business being here," and "The best thing you could do is get 
the hell away from us"); Postal Service, 250 NLRB 4 (1980) (employer 
violated the Act by disciplining union griever who called supervisor 
"stupid ass" during discussion of possible grievance); Union Carbide 
Corp., 331 NLRB 356, 359-360 (2000) (employee engaged in protect
ed activity did not lose the protection of the Act by calling his supervi
sor a "f-g liar."); St. Margaret Mercy Healthcare Centers, 350 NLRB 
at 204-205 (nurse did not lose Act's protection by speaking critically 
with other nurses about newly implemented managerial policies and, in 
a statement overheard by a supervisor, telling a colleague that man
agement had "not [been] truthful" with employees and that their new 
evaluation process "was just a management ploy"). 

36 This is driven home, in gripping fashion, by some of the incidents 
shared by Marsland privately with Mathews during his disciplinary 
meeting, where he elaborated on his concerns in far more detail than he 
did at the group meeting. See, GC Exh. 34(b) at 9-11. 

that if the Act protects emotional, vigorous and robust discus
sions among employees, and it does,37 then Marsland's criti
cisms of employee performance, rooted as they were in the 
protected and concerted issues of staffing and breaks, must 
remain protected. Under the circumstances, it is a stretch to 
accept that they constitute "misconduct" at all. 

The other objection to Marsland's comments was rooted in 
his persistence in making the comments over the objection of 
Mathews. Viewed as a confrontation with a supervisor, "the 
proper inquiry in this case is whether [Marsland's] conduct was 
so egregious to lose the protection of the Act under Atlantic 
Steel." Public Service Co. of New Mexico, 364 NLRB No. 86, 
slip op. at 7 (2016), referencing Atlantic Steel Co., 245 NLRB 
814 (1979). "Typically, the Board has applied the Atlantic 
Steel factors to analyze whether direct communications, face
to-face in the workplace, between an employee and a manager 
or supervisor constituted conduct so opprobrious that the em
ployee lost the protection of the Act." Triple Play Sports Bar 
& Grille, 361 NLRB No. 31, slip op. at 4 (2014), enfd. 629 
Fed. Appx. 33 (2d Cir. 2015). 

The first Atlantic Steel factor looks to the place of the dis
cussion. In this case, the incident took place at an employee 
meeting, a meeting where Mathews "expects feedback" and 
"dialogue." The Board has held that this warrants the first fac
tor weighing in favor of protection. Datwyler Rubber & Plas
tics, Inc., 350 NLRB 669, 670 (2007) ("With respect to the first 
factor, the place of the discussion weighs in favor of protection. 
[The employee's] outburst occurred during an employee meet
ing, where employees were free to raise wmkplace issues"). 
Moreover, while the incident occurred in front of other em
ployees, it was outside the earshot of patients, and did not entail 
a risk of disruption of production as the employees who could 
hear were assembled at the meeting. Datwyler Rubber & P las
tics, Id. (location "would not disrupt the Respondent's work 
process"). 

The subject matter of the comments is the second Atlantic 
Steel factor. Here, as discussed above, the subject matter of 
Marsland's comments was employee coverage so employees 
could take breaks, and more generally an issue of staffing. This 
must be considered a subject at the heart of the Act's protection 
and indeed, the subject was addressed at the meeting in re
sponse to management raising the subject. 

37"Labor relations often involve heated disputes likely to engender ill 
feelings and strong responses. Accordingly, an employee's right to 
engage in concerted activity permit[ s] some leeway for impulsive be
havior." Jovan Health Systems v. NIJIB, 795 F.3d 68, 86 (D.C. Cir. 
2015) (internal citations omitted) (court's brackets); Consolidated 
Diesel Co. v. NIJIB, 263 F.3d 345, 354 (4th Cir. 2001) ("There would 
be nothing left of § 7 rights if every time employees exercised them in a 
way that was somehow offensive to someone, they were subject to 
coercive proceedings"); Blue Chip Casino, LLC, 341 NLRB 548, 555 
(2004) ("The Act designs a system where ... it is necessary that discus
sion among employees and attempts to persuade be robust and vigor
ous. A necessary consequence of such robust discussion is that some 
employees may feel annoyed or otherwise upset by the efforts to per
suade them. But employees may have to endure some level of annoy
ance if the Act's goals are to be achieved"). 
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The third Atlantic Steel factor is the nature of the outburst. 
In this regard Marsland's offending conduct was to continue to 
talk about the issue, and more specifically to continue his criti
cism of two other employees, after Mathews repeatedly told 
him to stop, or, as Marsland put it "tried to shut down my 
comments." While I fully agree that an employee does not 
have the right to take over or disrupt a staff meeting, and while 
Marsland might have been "out of line" to persist over 
Mathews objections, I find that his actions fall far short of the 
type of "opprobrious conduct" (Atlantic Steel, 245 NLRB at 
816) that would weigh against continued protection of the Act. 
The Board distinguishes between true insubordination and be
havior that is only disrespectful, rude and defiant. At most, 
Marsland's was the latter. Goya Foods, Inc., 356 NLRB at 478 
(employee who initially refused supervisor's instruction to 
punch out and go home but then complied, was found to have 
engaged in disrespectful, rude, and defiant behavior, and thus, 
to fall under the Act's protection). Unlike so many "Atlantic 
Steel" cases, Marsland's conduct involved no profanity, no 
threats-there is not even evidence of yelling. Moreover, it is 
of significance to assessing the scope of disruption represented 
by Marsland's comment that this was a meeting where 
Mathews "expect[s] feedback" and gets it "every staff meet
ing." The meetings are designed for employees to weigh in. 
Thus, if Marsland went too far and ignored the directive to 
cease his commenting, it was in the context of a meeting where 
employees were encouraged to speak up. Thus, Marsland's 
offense was not raising the issue but rather, not cutting off his 
commentary immediately as directed. Moreover, it is clear 
from Mathews' testimony, the disciplinary meeting, and the 
write-up of the discipline, that the weight of Mathews' concern 
and decision to discipline Marsland was his criticism of co
employees and their ability to safely cover breaks. Marsland's 
unwillingness to stop speaking when told to, played a minor 
role in this disciplinary event. And as discussed above, the 
criticism of coemployees, where, as here, it was firmly rooted 
in a subject directly related to employee terms and conditions 
of employment, is protected activity. In other word, when you 
remove the protected subject matter from the equation, you are 
left with an offense of continuing to address a legitimate sub
ject after being told to stop, a portion of the offense that even 
Mathews did not emphasize. I am sure that if he had not criti
cized coworkers, there would be no issue at all. There was no 
estimate given for how long after Mathews asked him to stop 
that Marsland continued, but based on all the testimony it was 
not an extended event, perhaps a minute, perhaps two. His 
continuing to speak after Mathews asked him not to, has all the 
earmarks of an impulsive and not premeditated event, another 
factor weighing in favor of continued protection under the Act. 
Kiewit Power Constructors, Co., 355 NLRB 708, 710 (2010) 
(observing that the employee's conduct consisted of a brief, 
verbal outburst in finding factor weighed in favor of protec
tion), enfd. 652 F.3d 22 (D.C. Cir. 2011); Kingsbury, Inc., 355 
NLRB 1195, 1204 (2010) ("A line must be drawn between 
sitnations where employees exceed the bounds of lawful con
duct in a moment of exuberance or in a manner not activated by 
improper motives and those flagrant cases in which misconduct 
is violent or of such serious character as to render the employ-

ees unfit for further service") (internal quotations omitted). 
Finally, the fourth Atlantic Steel factor cuts against protec

tion. There was no unfair labor practice by the employer that 
provoked the outburst. 

In sum, there is one Atlantic Steel factor, the fourth, that 
weighs against protection of the Act. Three Atlantic Steel fac
tors weigh in favor of protection. This suggests that Marsland' s 
conduct remain protected. See Noble Metal Processing, Inc., 
346 NLRB 795, 795 fn. 2 (2006) Oack of provocation "clearly 
outweighed by the initial three factors" which weighed in favor 
of continued protection of Act). 

Having said that, the Board properly rejects the concept "that 
the final outcome is determined simply by counting the number 
of factors favoring and disfavoring protection." Tampa Trib
une, 351 NLRB 1324, 1327 fn. 19 (2007), enft. denied on other 
grounds, 560 F.3d 181 (4th Cir. 2009). See, Trus Joist Mac
Millan, 341 NLRB 369, 371-372 (2004) (Board has found that 
the severe nature-of-the-outburst factor alone may carry enough 
weight to cause forfeiture of the Act's protection). Apart from 
counting of the factors, I find that the second and third factor 
most strongly weigh in favor of the protection of the Act. The 
subject is central to the purpose of the Act. The misconduct is 
slight, for all the reasons stated. In sum, I believe it would be 
unprecedented---completely umnoored from precedent-for the 
Board to find that in these circumstances Marsland has lost the 
protection of the Act. I am unaware of any case in which such 
a brief, nonthreatening, nonprofane incident led to the loss of 
the Act's protection. Applying Atlantic Steel, I would find that 
Marsland did not lose the protection of the Act. 

Accordingly, I find that Marsland was disciplined for con
duct engaged in during the course of protected and concerted 
activity. His comments and actions in the course of this pro
tected activity do not warrant loss of the Act's protections. His 
discipline violated Section 8(a)(l) of the Act. 

Although that ends the matter, I note that the General Coun
sel's other theory of liability-that Marsland was unlawfully 
disciplined under an unlawful rule-has also been proven. The 
Board holds that, 

discipline imposed pursuant to an unlawfully ovelbroad rule 
violates the Act in those sitnations in which an employee vio
lated the rule by (1) engaging in protected conduct or (2) en
gaging in conduct that otherwise implicates the concerns un
derlying Section 7 of the Act. 

Continental Group, Inc., 357 NLRB 409, 411-414 (2011), 
clarifying standard set forth in Double Eagle Hotel & Casino, 
341 NLRB 112, 112 fn. 3 (2004), enfd. 414 F.3d 1249 (10th 
Cir. 2005). 

Even when it has been shown that the employee violated the 
rule by engaging in protected conduct or conduct that otherwise 
implicates Section 7 concerns, Board precedent provides that 
the employer has an affirmative defense available to it to avoid 
liability: 

Nevertheless, an employer will avoid liability for discipline 
imposed pursuant to an ovelbroad rule if it can establish that 
the employee's conduct actually interfered with the employ-
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ee' s own w01k or that of other employees or otherwise actual
ly interfered with the employer's operations, and that the in
terference, rather than the violation of the rule, was the reason 
for the discipline. It is the employer's burden, not only to as
sert this affirmative defense, but also to establish that the em
ployee's intelference with production or operations was the 
actual reason for the discipline. 

Continental Group, 357 NLRB at 412. 
Given this standard, there can be no question but that the 

discipline of Marsland violated the Act. As I have found, su
pra, the rule which Marsland was disciplined for violating un
lawfully overbroad. I have found that Marsland was disci
plined under the rule by engaging in protected activity, as re
quired by prong 1 of the Continental Group theory of liability. 
Even assuming, arguendo, that Marsland's conduct was not 
protected, his actions "otherwise implicate" Section 7 con
cerns-the issue was breaks and staffing-and accordingly, use 
of the overbroad rule to discipline Marsland would violate 
prong 2 of Continental Group. The Respondent has not assert
ed an affirmative defense, as required by Continental Group. 
Moreover, given that the incident occurred during a staff meet
ing, any effort to show that Marsland's conduct "actually inter
fered with [Marsland's] own work" would be unavailing, as 
would any effort to "establish that the employee's interference 
with production or operations was the actual reason for the 
discipline." 357 NLRB at 412. Accordingly, I find that 
Marsland' s was unlawfully disciplined under an unlawfully 
broad rule, in violation of Section 8(a)(l). 

G. Complaint paragraph XII and IX 

(Marshall's suspension, warning, demotion, adverse evaluation, 
and confidentiality of disciplinary meeting) 

1. Complaint paragraph XII(a) 

a. Team leaders, charge nurses, and the ICU 

As discussed, Anne Marshall was a nurse in the hospital's in
tensive care unit (ICU). Marshall began at the Hospital in 2007 
as a per-diem employee. In 2011, she became a full-time staff 
nurse. Soon thereafter she became a charge nurse in ICU. In 
August 2013, she became a team leader. Until her suspension 
on June 26, 2015, Marshall had an unblemished disciplinary 
record, and an unbroken record of superlative annual personnel 
reviews dating back to the first annual review in May 2008, 
issued after her hire in 2007. 

The team leader role was created in ICU in 2011. Nurses in
terested in the position applied through an internal application 
process. Christine Mancelli was a team leader and charge 
nurse, along with Marshall, in the ICU from 2011 when the 
position was first established until she resigned in October 
2015. Mancelli testified that from the inception of the team 
leader position efforts were made through meetings, discus
sions, and draft documents, to establish the parameters of re
sponsibilities and duties for employees in this new leadership 
role. However the Hospital "never seemed to be able to get 
anything formalized." Rough drafts of a job description were 
discussed but never adopted. As Mancelli testified, "we worked 
very hard to establish a specific job role, duty, and expectation 

list or some type of policy. And we were never able to get that. 
And there was a whole lot of responsibility and accountability 
for the job with no clear guidelines and formal description of 
duties." 

Despite the lack of a formal job description, in practice both 
team leader and charge nurse are "lead" positions with signifi
cant responsibility for daily operations including patient flow, 
leadership of other staff nurses, interface with other department 
charge nurses at twice-a-day inter-departmental bed meetings, 
oversight of nurse-to-patient assigmnents, unit admissions and 
discharges, and other responsibilities beyond direct patient care. 
Charge nurses and team leaders also played an active role in 
staffing, anticipating "holes" in the schedule and contacting off
work nurses in an effort to have them come in work as needed. 
Team leaders have some responsibility for quality assurance 
and payroll functions that charge leaders do not typically 
have.38 

Many of these responsibilities overlap with responsibilities 
of unit and departmental heads. The departmental directors 
also have staffing responsibility and are the final departmental 
authority. They ultimately oversee the department, from budg
eting to discipline, and serve as the liaison between the hospi
tal's administration and the unit. 

Among the nurses, the team leader is in charge when he or 
she is working, but sometimes a charge nurse is used when 
there are no team leaders. However, it is also accurate that 
formally the nurses report to the department director, not to the 
team leader. 

The role of the team leader changes with changes in the de
partment director. As Mancelli testified, particularly in the 
ICU, which had a series of interim directors beginning in April 
2015, each director has "a different management style, a differ
ent idea of how things should be run and how things should 
flow, and kind of the expectations ofus and other nurses." 

The hospital's ICU has 16 beds. As the name "intensive care 
unit" suggests, the Hospital's most acutely sick patients are 
assigned to ICU. Staffing ratios are necessarily low in ICU: 
typically two patients to one nurse, although sometimes one 
nurse to one patient is necessary for some critically ill patients. 
Approximately 20-25 nurses work in the ICU. The standard 
schedule is three 12-hour shifts per week. Up to six nurses 
work per 12-hour shift. 

Staffing and the nurse-to-patient ratio were signal issues in 
the union drive. Specifically, ICU nurse Mancelli, testified that 
"we frequently almost chronically function with not enough 
nurses to the patient ratio." Within certain guidelines, nurses 
self-schedule for their shifts. However, once the schedule is 
completed and approved and posted by the director, there are 
almost always unfilled slots in the schedule. Off-duty nurses 
are regularly telephoned or texted and asked to come in to work 
beyond their standard scheduled hours. The issue of staffing, 
and the need to "fill holes" in the schedule by calling in nurses 
is a subject well known to the nurses and managers in the ICU 
department. Marshall testified that as team leader and charge 

38 As Marshall explained it, "Every team leader is a charge nurse, 
but not every charge nurse is a team leader." 
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muse she (and other team leaders and charge nurses) would 
spend time, multiple times a week, contacting nurses to come in 
on days where the schedule had unfilled slots and the munber 
and acuity of patients warranted more nurses at work. Calls are 
made days in advance and as little as four hours before a shift 
that needs to be filled. Sometimes directors offer nurses incen
tives to work additional hours to fill scheduling holes. Team 
leaders do not have authority to offer such financial incentives. 
Perhaps for this reason, Mancelli's view was that directors had 
more success at convincing nurses to come in and fill shifts 
than the team leaders. 

Mancelli testified that as a team leader she has made calls to 
fill holes and also that she received calls from the director and 
from the other team leader, Marshall, seeking to have her come 
in to work. Marshall has called or texted Mancelli to fill holes 
multiple times when Marshall was team leader. Mancelli esti
mated she received calls/texts from Marshall asking her to fill 
in once or twice a week. During these same times that she 
received calls from Marshall she also received calls from the 
director, and occasionally from the unit secretary. 

b. Marshall's June 26 suspension 

As referenced above, Marshall was active in the union cam
paign, a fact known to management no later than April 2015. 
She was known to be a source of the prounion postings appear
ing in the hospital, and, as discussed above, management en
gaged in and condoned among employees a concerted and ag
gressive countereffort to remove postings that were put up by 
Marshall and others. Marshall testified that her position as 
team leader helped her with her union activity: 

I was seen as a leader. I was visible. I was at the bed meeting 
with all charge muses from the other units twice a day. And 
also I was able to travel to all different parts of the hospital to 
see people on different units. 

As also referenced above, Marshall's relationship with the 
new ICU interim director, Joel Brown deteriorated within a few 
weeks of his arrival in early April. This was, as discussed 
above, in part explicitly related to her union activities, in part 
related to Marshall's bringing to Brown the concerns of other 
nurses about the Marilyn Manson song he played for the nurses, 
which resulted in complaints to management and a sexual har
assment charge filed by Marshall with the state. Indeed, it is 
hard to separate out Marshall's union activity from other 
sources for the mutual dislike between Brown and Marshall. 
But clearly union activity was a large part of the issue, and the 
matter of Marshall's union activity was a source of complaint 
by Brown to upper management. By June 2, Pedersen was 
asking Brown for "some specifics regarding Anne that I can 
share with Ray"39 Brown responded: 

Asking people to not follow nw leadership regarding evalua
tion, scheduling and telling them that 'we are tzying to get him 
fired.' 

39 Ray is not identified on the record but is likely the Hospital's la
bor attorney, Raymond Pascucci. 

While on shift and in a leadership position she continues to 
post, call and have conversations bout unionization She is al
so rude to toose that are loyal to CM and to any leadership 
that sh: come[s] in contact with (i.e., Cindy Williams, Cyn
thia Sullivan, and Ms. Barr.) 

Complaints about Marshall's union activity were also for
warded to Pedersen by Brown on June 19-this note originally 
went to Crumb and Brown from a PICC nurse, Cynthia Sulli
van. Brown also forwarded a second note to Pedersen on June 
19, apologizing for Marshall's union activity, and stating: 
"Seems that Ms. Marshall really ramps up when I am away. I 
apologize for her behavior." 

On June 26, Marshall was called into a meeting with Crumb, 
Brown, and Ogundele, sometime between 2 p.m. and 3 p.m., 
and told that she was being suspended for the remainder of the 
shift and the next day's shift. 

According to Crumb, the problems with Marshall leading to 
the disciplinary action began on Wednesday, June 24. There 
was a problem that day when there was a delay getting an ICU 
nurse to take over from the cardiac department nurse for a pa
tient transferred from the cardiac department into ICU. 40 Jes
sica Miller, the head of the cardiac department, testified that 
she could not say that the delay was directly Marshall's fault, 
but that it was an interaction that took place under Marshall's 
leadership. 

Miller also described another incident later that day. A dis
pute about whether ICU or the heart department personnel 
would remove a patient's sheath led Miller to go to the ICU to 
resolve the issue. While there, House Supervisor Cindy Brown 
asked Marshall about the staffing problem in ICU. According 
to Miller, Marshall told Brown, "Nobody's coming," and, 
asked by Brown who she had called, Marshall said "nobody." 
This is what Miller wrote in a June 25 email to Joel Brown 
complaining about Marshall. However, it is notable that Cindy 
Brown's June 24 email to Joel Brown, copying Crumb, com
plaining about this veiy same incident does not state that Mar
shall told Brown that she did not call anyone. To the contrary, 
Cindy Brown's email states that Marshall told her that "all calls 
had been made and emails sent no one is coming." (R. Exh. 7). 
There is nothing in Cindy Brown's email indicating that Mar
shall said that she had made no phone calls.41 

Later, as the staffing problems continued, Marshall was ac
cused by various supervisors of being "disrespectful" and "con-

4° Formally, the entity I refer to as the cardiac department is called 
the Cayuga Heart Institute, which is a part of CMC. The record does 
not speak to the precise relationship between the entities. 

41 Cindy Brown's email indicates that "Jess [Miller] the cath lab 
manager was present along with Cynthia Sullivan witnessing this con
versation." Neither Cindy Brown nor Sullivan testified. Crumb 
claimed in her testimony that she talked to Cindy Brown about the 
incident and Brown reported that Marshall "had told us that she had 
made phone calls to bring staff in when, in actuality, she had not." As 
referenced above, the contemporaneous email from Cindy Brown does 
not state this. Contrary to Crumb's testimony, there is no evidence that 
she was told by Brown that on June 24, that Marshall misstated whether 
she had called staff. 
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frontational" and other such inappropriate reactions. In particu
lar, House SupeIVisor Cindy Brown urged in an email "severe 
consequences" for Marshall's refusal-with Marshall citing 
safety concerns relating to staffing-to accept a directive from 
Joel Brown that three patients be assigned to one nurse in order 
to free ICU staff to take further patients. 

More generally, in her testimony Miller complained about 
Marshall, testifying that "just in general," the cardiac depart
ment staff has had "a more challenging time interacting with 
the ICU under [Marshall's] leadership versus any other team 
leader." Miller dated the "increasingly more challenging'' in
teractions with Marshall to "maybe two months prior" to these 
late June incidents. 

On Friday June 26, in the early afternoon, Marshall was ac
cused of misstating whether she had phoned people to come in 
to relieve the staff problems. Crumb testified that Ogundele, 
the house supeIVisor, told her that Marshall had told her 
[Ogundele] that Marshall said she made phone calls to tzy to 
shore up staffing, but that later admitted to Joel Brown that she 
did not actually call anyone. According to the email (R. Exh. 
3) Ogundele sent to Brown at 1:38 p.m. (copied to Crumb, 
Nohelty, and Pedersen), Ogundele came to ICU after a 12:30 
p.m. call from Marshall concerned about upcoming staffing 
levels at 3 p.m. During the call Ogundele asked Marshall "if 
there was anyone that she can call[ ] in for overtime she said 
she called eveiyone and no one called back." Ogundele came 
to ICU where she, Marshall, and Brown, stood together in front 
of the board in ICU listing patients and staff, and Marshall and 
Brown bickered about staffing. Brown went to his office to call 
a nurse (Goldsmith) to see if he would come in that evening, 
and the nurse said he would. "Joel then asked Anne to give 
him the names of the nurses she had called so that he doesn't 
have to call them again, then she said she did not call anyone 
after she told me she called eveiyone."42 

Brown also called Crumb to discuss the issue with her. Ac
cording to the email (R. Exh 12) Brown sent to Nohelty and 

42 I note that at trial, Ogundele told the story differently, and the trial 
version included numerous internal discrepancies as well as discrepan
cies with her pretrial affidavit, sworn to on September 8, 2015, where 
she iudicated that these events took place much later in the day, and 
that Brown-not Ogundele-had first asked Marshall if she had called 
nurses to come in, and did so while the three stood at the board. Ac
cordiug to the affidavit, after Brown left to call the nurse to come iu, he 
returned and asked Marshall who she had called and Marshall then said 
she had not called anyone. Ogundele's affidavit also stated that she 
was summoned to the meetiug at which Marshall was suspended just 
ten miuutes after the encounter with Brown and Marshall. Her trial 
testimony was different still. She first testified that the encounter with 
Marshall happened after the 2 p.m. bed meeting, and that Marshall told 
Brown that she had called everyone but a few minutes later told Brown 
"I didn't call anybody." She added while standing at the Board with 
Brown that Marshall twice said that "it's not my job." However, when 
presented with the 1:38 p.m. email, Ogundele corrected her testimony 
to say that she received a call from Marshall around 12:30 p.m., and 
that there was an emergency bed meetiug around 1 p.m. to discuss the 
staffmg problems where Marshall stated (allegedly iu front of Crumb 
and other managers) that she had called all the nurses and no one was 
williug to come iu. Accordiug to Ogundele, the iucident where Mar
shall then told Brown she had not called any nurses occurred after that. 

Pedersen, copied to Crumb, at 1 :25 p.m. June 26, Brown con
tacted Ogundele and told her to come to the ICU to assist with 
the staffing problem that Marshall had just advised him about. 
According to Brown's email, in front of Ogundele, Brown and 
Marshall had a testy exchange about whether a particular nurse 
was considering calling off sick and whether Marshall would be 
calling her again to find out if she was, in fact coming in. 
Brown's email stated that Ogundele had "earlier asked if calls 
had been made and [Marshall] had told her that she had called." 
Brown then advised Ogundele that an emergency bed meeting 
was needed, and then Brown contacted Crumb to request an 
emergency bed meeting. At that point, according to Brown, 
before the emergency bed meeting and before he went into his 
office to call a nurse, Scott Goldsmith to come in, Marshall 
stated "that she did not make any calls."43 

Notwithstanding the discrepancies regarding events, after 
Brown and Ogundele sent their emails, Marshall was suspended 
within about an hour or an hour and a half. But the record and 
timing is murky. Pedersen admitted that the decision to sus
pend Marshall was made in a meeting he attended on June 26, 
although he said that he did not make the decision. He testified 
that the CEO of the Hospital, John Rudd was also in attend
ance, "and involved in the conversation." In addition, the Med
ical Director and Vice President of Nursing was at the meeting. 
It is unclear when this meeting took place, and given the time 
line of events, it is a little mysterious. No testimony about this 
meeting appears in the record.44 

Crumb testified that she made the decision to suspend Mar
shall. She admitted conferring with Nohelty and Pedersen--
Nohelty to "let her know what was going on and for [Pedersen] 
to be sure that were following the disciplinaiy process appro
priately." Crumb did not mention attending a meeting where 
the decision was made, although that is possibly what was 
meant by "confer." She did not mention "conferring'' with the 
CEO or the Medical Director. 

As noted, this was Marshall's first disciplinaiy action in her 
employment with the Hospital. Up to this date, her annual 
evaluations had been exemplaiy. Crumb testified that the em
ployer's general practice with respect to disciplinaiy action is 
"a progressive process." According to Crumb: 

Usually there's a vernal warning that can be presented in writ-

43 In his testimony, Brown testified that he (not Ogundele as stated 
in his June 26 email) asked Marshall if she had made calls to shore up 
staffmg "and she assured me that she did. That calls had been made 
and she sent texts and emails and no one had responded to her." Ac
cording to Brown, after he called a nurse and got him to come in
offering to make him charge nurse for the shift-the nurse told Brown 
he had not been contacted before. According to Brown's testimony, 
Brown went out to the desk with Ogundele and Marshall and asked 
Marshall who she had called so that he would not duplicate calls-and 
Marshall told him she did not make calls. 

44 As noted, above, I generally found Pedersen to be a credible wit
ness. A possible exception is this suspension-decision meeting. I find 
it hard to believe that it occurred on June 26, in the midst of a busy day 
and just hours or even miuutes after Crumb learned of Marshall's inci
dent with Brown and Ogundele. In any event, as discussed below, the 
Respondent has offered almost no evidence on this meeting. 
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ing as a vernal warning; then a written warning; then suspen
sion -- and that can be various lengths of time - and then ter
mination 

Marshall's suspension ignored this "usual" process. 

Sometime between 2 and 3 p.m. that afternoon Marshall was 
called into the ICU conference room for a meeting with Crumb, 
Joel Brown and Ogundele. Crumb told Marshall that someone 
had told her that Marshall had not made phone calls to bring in 
staff that she had previously indicated she had made. Marshall 
told Crumb and Brown that "I did make phone calls." She told 
them "I did not call every single person on the list but that I did 
make calls. And that they were aware that there were holes in 
the schedule." 

Marshall was told that she was suspended for the remainder 
of the shift ( approximately four hours, from 3 PM to 7 PM and 
for the next day (Saturday 7 a.m. to 7 p.m. shift). Marshall left 
at about 3 p.m., Friday and served her suspension for the re
mainder of the day and for the Saturday shift. Her first sched
uled day back to work was Wednesday July 1. 

Marshall met with Crumb and Brown again on July 1. As in 
the suspension meeting of the previous Friday June 26, Crumb 
did most of the talking. Crumb began stating that "we wanted 
to get back together ... to talk about what your plans are to be 
successful in charge nurse role." Marshall pointed out that in 
eight years, "I've had excellent evaluations. . . . I've been pro
moted. I've never had a disciplinary action. . . . And I take 
care ofmy patients and the staff to my best ability." 

Crumb told Marshall her concern was that Marshall told 
"your director or our house supervisor that your role that day 
that you were too busy in order to make phone calls." Marshall 
responded, "I did make phone calls that day. . . . I stated to 
Cindy Brown that I had made phone calls and that nobody was 
coming. She was aware of it. I had said it in the morning in 
the bed meeting. Chrissy brought it up to Joel Tuesday, before 
that day. I made calls .... I made as many calls as I possibly 
could while taking care of patients." 

In the face of Marshall's insistence that she made calls, 
Crumb said, "Well, well, all I know is that the information that 
I got from an outside employee outside of ICU, said that there 
was a conversation that she heard you say, no, I did not make 
any calls." 

Marshall said, "Well, that's not what I said. I did make calls. 
. . . I even came in on Thursday evening, on my own time, to 
make sure there would be enough staff for Friday morning, and 
that calls were made." Marshall reiterated this, and stated that 
there were only so many calls that she can make if she is to take 
care of patients too. Crumb said, "Well, obviously there was a 
big communication . . . . issue here. So going forward, my 
expectation would be that you will communicate with your 
director or the house supervisor." 

Crumb then turned the conversation to Marshall's demeanor, 
telling her that "there are times where you-you come across 
kind of, I don't know what the right word is, Ann, but I don't 
want to say 'antagonistic' but that's what it feels like some
times." Marshall said she was "sorry that's people's interpreta
tion. That's not how it's meant to sound." Crumb said that 

"we 're not working well together as a team" and "the more we 
can stick to the code of conduct ... all of us, the better off that 
we 're going to be." Marshall agreed with these sentiments. 

They then talked about the procedure for filling "holes" in 
the schedule, and Crumb agreed ("That's fair'') with Marshall's 
statement that "It's not just my responsibility or any other team 
leaders' responsibility to make sure they're filled. Everybody 
has to make sure they're filled." Brown expressed agreement 
with this. ("Absolutely"). Crumb and Marshall talked about 
the challenges of "filling holes" in the schedule, and that calls 
can be made even before the schedules come out. But Crumb 
directed the conversation back to "collegiality" and suggested 
that Marshall's tone in bed meetings when she told others at the 
meeting that additional patients could not be taken at ICU was 
"not helpful." Marshall replied that at the bed meetings she 
says "this is where we are, I can take this many more until I 
have more staff." Crumb said, "I just really would appreciate if 
we could wmk closer together ... as a team. And not against 
each other." Marshall agreed with this. (" Absolutely"). Asked 
if he had "any other expectations" for Marshall, Brown said, 
"Just the code of conduct .... And the professional demeanor. 
Me and you, you know, we seem to be at odds; we need to be 
seen as a cohesive team." Marshall agreed with this. The 
meeting turned to immediate scheduling issues that needed to 
be handled, and the meeting ended soon after. 

On July 8, Crumb met with Marshall regarding the June 26-
27 suspension. Crumb asked Marshall why she felt that the 
suspension "should be lifted." Marshall said that in the July 1 
meeting Crumb had "said that it was a miscommunication" and 
Marshall did not think a miscommunication warranted a sus
pension. Crumb denied using that term and said that "I think 
that the issues that we talked about were not only the issue of 
finding staffing" but also "that you stated that you made phone 
calls." Crumb told Marshall that "you admitted to three differ
ent people that you had not made phone calls." Marshall de
nied that she admitted this. She said, "And people will tell you 
I made phone calls. They will tell you that I called them. Did I 
call every single person on the list. No." Crumb responded, 
"That's where ... I may have said 'miscommunication." That 
you did not make it clear that you had not made calls to every
one, because that's ... what they heard." But Crumb added, 
"but that's not the only thing that was concerning. . . . [Y]our 
behavior throughout the whole process. You know, you were 
confrontational. You were less than helpful in problem solv
ing." Marshall disagreed, stating that she had "brought up nu
merous times that we had staffing holes. I had made calls. I 
came in on my day off to make calls to make sure the next day 
was completely staffed. . . . So I don't know what more I can 
do. We put out that schedule. Joel approved it. He knew days 
ahead that we were in a crisis as far as staffing. He let five day 
people go on vacation at the same time. That's crazy. So 
there's nobody to call if they're not working." Crumb agreed 
that all the vacations were "[n]ot helpful" but stated, "I believe 
that your approach and your less than professional conduct are 
more the reason why that you were suspended." Marshall disa
greed, contending that Browns' scheduling had led to the staff
ing crisis, and indicating that "nothing's fixed. Tomorrow 
there's no charge nurse and there's four nurses off." 
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Crumb said, "Okay. Well, I'm going to uphold the suspen
sion. I believe your behavior was inappropriate at times, con
frontational, and disrespectful." Marshall said she disagreed. 
Crumb said, "you can disagree. Going forward, we looked at 
talking about upholding the code of conduct, like we discussed 
it at the team leader meeting." Crumb then produced a letter 
documenting the suspension. The letter was dated July 1, and 
stated, in part: 

This memo will confirm our decision to suspend you without 
pay for your scheduled shifts on Friday June 25 and Saturday 
June 27 due to your performance as a Team Leader and 
Charge Nurse, where your actions regarding placement of pa
tients in the ICCU was not appropriate. fu addition, your in
teractions with other staff members was not professional aIXl 
you purposely were not truthful regarding the contact other 
staff members to determine availability 

Marshall wrote a note at the bottom indicating she did not 
agree with the document. 

Analysis 

The General Counsel alleges that Marshall's June 26 suspen
sion was unlawful. In her brief, counsel for the General Coun
sel alleges, first, that the suspension was unlawful because it 
was based on unlawfully overbroad rules. However, that alle
gation is not contained in the complaint-indeed, while it is 
alleged in the complaint as to other actions taken against Mar
shall, it is specifically omitted as to the suspension. See, com
plaint paragraph XIl(g), as amended by the notices of intent to 
amend (GC Exh. l(r) and ALJ Exh. 2 and Tr. 9-16), omitting 
complaint paragraph XIl(a) from reference in complaint para
graph XII(g) and XIII. Hence, I do not consider that argument. 

The complaint does allege, as also argued by the counsel for 
the General Counsel, that Marshall's suspension constituted 
unlawful antiunion discrimination in violation of Section 
8(a)(3) of the Act. See, complaint paragraphs XIl(a), (g) and 
XIV. I tum now to that argument. 

The Supreme Court-approved analysis in 8(a)(l) and (3) cas
es turning on employer motivation was established in Wright 
Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 
1981), cert. denied 455 U.S. 989 (1982). See NLRB v. Trans
portation Management Corp., 462 U.S. 393, 395, (1983) (ap
proving Wright Line analysis). 

The Wright Line test, while applicable to pretext cases in 
which the employer has no legitimate motive for the action 
taken against an employee, was chiefly adopted as a mode of 
analysis in the "dual motive situation where the legitimate in
terests of the parties most plainly conflict." Id. at 1083: 

fu such cases, the discipline decision involves two factors. 
The first is a legitimate business reason The secooo reason, 
however, is not a legitimate business reason but is instead the 
employer's reaction to its employees' engaging in union or 
other protected activities. This latter motive, of course, runs 
afoul ofSection8(a)(3) of the Act. [Id.]. 

In Wright Line, the Board determined that the General Coun
sel carries his burden by persuading by a preponderance of the 

evidence that employee protected conduct was a motivating 
factor (in whole or in part) for the employer's adverse employ
ment action. Proof of such unlawful motivation can be based 
on direct evidence or can be inferred from circumstantial evi
dence based on the record as a whole. Robert Orr/Sysco Food 
Services, 343 NLRB 1183, 1184 (2004), enfd. 184 Fed. Appx. 
476 (6th Cir. 2006); Embassy Vacation Resorts, 340 NLRB 
846, 848 (2003). 

Under the Wright Line framewmk, as subsequently devel
oped by the Board, the elements required in order for the Gen
eral Counsel to satisfy its burden to show that an employee's 
protected activity was a motivating factor in an employer's 
adverse action, "are union or protected concerted activity, em
ployer knowledge of that activity, and union animus on the part 
of the employer." Adams & Associates, Inc., 363 NLRB No. 
193, slip op. at 6 (2016); Libertyville Toyota, 360 NLRB 1289, 
1301 (2014); enfd. 801 F.3d 767 (7th Cir. 2015). 

Such showing proves a violation of the Act subject to the fol
lowing affirmative defense: the employer, even if it fails to 
meet or neutralize the General Counsel's showing, can avoid 
the finding that it violated the Act by "demonstrat[ing] that the 
same action would have taken place in the absence of the pro
tected conduct." Wright Line, supra at 1089. For the employer 
to meet its Wright Line burden, it is not sufficient for the em
ployer simply to produce a legitimate basis for the adverse 
employment action or to show that the legitimate reason fac
tored into its decision. T. Steele Construction, Inc., 348 NLRB 
1173, 1183 (2006). Rather, it "must persuade that the action 
would have taken place absent protected conduct by a prepon
derance of the evidence." We/dun Int'! Inc., 321 NLRB 733 
(1996) (internal quotations omitted), enfd. in relevant part 165 
F.3d 28 (6th Cir. 1998). See NLRB v. Transportation Man
agement Corp., 462 U.S. 393 (1983) (approving Wright Line 
and rejecting employer's claim that its burden in making out an 
affirmative defense is met by demonstration of a legitimate 
basis for the adverse employment action). 

If the employer fails to prove that the same action would 
have taken place in the absence of protected activity, then the 
General Counsel's initial showing that unlawful motive was a 
part of the reason for the adverse action proves the violation. In 
such cases, the Board will not weigh the relative quantity or 
force of the unlawful motive compared to the lawful motive: 
the violation is established if the employer fails to prove it 
would have taken the action in the absence of protected activi
ty. 45 

Applying Wright Line to Marshall's June 26 suspension, the 

45 As the Board explained in Wright Line: 

in those instances where, after all the evidence has been submitted, the 
employer has been unable to cany its burden, we will not seek to 
quantitatively analyze the effect of the unlawful cause once it has been 
found. It is enough that the employees' protected activities are causal
ly related to the employer action which is the basis of the complaint. 
Whether that "cause" was the straw that broke the camel's back or a 
bullet between the eyes, if it were enough to determine events, it is 
enough to come within the proscription of the Act. 

Wright Line, supra at 1089 fn. 14. 
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General Counsel's prima facie case is easily met. Marshall was 
a vigorous and open supporter of the union drive at the Hospi
tal. The Respondent's knowledge of this is not in doubt. She 
was identified as "a ringleader" by management as of May 8, 
and her activities were reported to management, and indeed, a 
report on her activities was solicited on June 2, and the re
sponse included reference to her union activities. The Re
spondent's knowledge of Marshall's union activity is not a 
disputed issue in this litigation. (See, R. Br. at 24; Tr. at 161.) 

Finally, the element of union animus on the part of the em
ployer is finnly established. I note that in evaluating the ele
ment of union animus in the Wright Line test, the Board holds 
that it is unnecessary for the General Counsel to make a "show
ing of particularized motivating animus towards the employee's 
own protected activity or to further demonstrate some addition
al, undefined 'nexus' between the employee's protected activity 
and the adverse action." Libert)Nille Toyota, 360 NLRB 1298, 
1301 fu. 10; Adams & Associates, Inc., 363 NLRB No. 193, 
slip op. at 6 ("we emphasize that such a showing is not re
quired"). However, in this case, there is significant evidence of 
animus directed like a laser on Marshall and her union and 
protected activities. 

Marshall's extensive posting of union materials in the hospi
tal and distribution of union materials in the break room were 
met with a vigorous, concerted, and unlawful effort to remove 
that literature. Crumb rallied employees and managers with the 
admonition: ""They have the right to put up and we have the 
right to take down" -this was in direct response to a report of 
Marshall's union activity. Brown took down Marshall's post
ings as many as four times a day and he testified that he turned 
in the confiscated union materials to the HR office. Moreover, 
Marshall was personally threatened-told that management 
knew she was the "ringleader'' of the union movement and 
threatened that if she did not stop, the HR department would 
get involved. 

In addition to this documented animus, there are additional 
suspicious features surrounding the suspension that raise an 
inference of discrimination under the circumstances. For one 
thing the process of deciding on the suspension was unusually 
hasty, and shrouded from view. Crumb testified that she made 
the decision to suspend Marshall. However, Pedersen testified 
that the decision was made in a meeting he attended on June 26 
where the Medical Director and the Vice President of Nursing 
and the CEO were present. According to Pedersen, the CEO of 
the Hospital was there and "involved in the conversation." The 
involvement of these people in a discipliruny decision is itself, 
unusual, as Pedersen's testimony made clear. 

While we have no details about what was discussed at this 
meeting, or when on June 26, it was conducted, what is clear is 
that if the story is true then in the middle of a hectic day other
wise devoted to a staffing crisis in the ICU, this group of top 
administrators found time to meet and in that meeting to make a 
decision to suspend Marshall. Marshall's encounter with 
Brown and Ogundele occurred sometime between I p.m. and 
after 2 p.m., depending on which of the conflicting manage
ment testimony is accurate. In between the staffing crisis in 
ICU, the emergency bed meeting, the regular bed meeting at 2 
p.m., time was made to make a decision to suspend Marshall, 

and this news was delivered to her in a meeting with Crumb, 
Ogundele, and Brown sometime before 3 p.m. Alternatively, as 
I suspect is possible, the decision to suspend Marshall was 
made earlier in the week, and the meeting of June 26, merely 
confirmatory, the incident on June 26, seized upon to justify a 
decision already made. 

Importantly, the resort to suspension for an employee who 
had no prior disciplinary record is-we know from Crumb
"unusual" and at odds with normal practice. Crumb testified 
that the employer's general practice with respect to disciplinary 
action is "a progressive process." According to Crumb: 

Usually there's a vernal warning that can be presented in writ
ing as a vernal warning; then a written warning; then suspen
sion-and that can be various lengths of time-and then ter
mination 

As noted, before the suspension Marshall had an unblem
ished discipliruny record, and as discussed below, an unbroken 
record of superlative annual reviews. For reasons unexplained, 
in Marshall's case the disciplinary process began with suspen
sion. The Respondent did not follow its "usual" process with 
regard to Marshall's initial discipline. Of course, the Respond
ent is not bound by any progressive discipline system, but it 
offered no explanation (credible or otherwise) for ignoring the 
"usual" process here. This unexplained failure to abide by the 
progressive discipline is a factor raising an inference of dis
criminatory treatment under the circumstances. AdvoServ of 
New Jersey, 363 NLRB No. 143, slip op. at 33 (2016). 

Further, it is notable that Crumb's "investigation" of Mar
shall did not involve getting Marshall's side of either the June 
24 or June 26 incidents before the decision to suspend her was 
made. The array of emails that poured into Crumb's office in 
the 40 hours before she was suspended appear to be an obvious 
effort to document Marshall's misconduct. But the significant 
discrepancies in these accounts, the known antiunion bias 
against Marshall of Joel Brown, who zealously collected, cut 
and pasted and forwarded these emails to Pedersen (R. Exh. 6) 
and the complicated, fluid, and ambiguous dynamics of each 
situation for which Marshall was punished, only add to the 
suspicion raised by the fact that neither Crumb nor anyone else 
in management showed interest in getting Marshall's side of the 
story before deciding to suspend her. Nor did Crumb make any 
effort, for instance, to check with off-duty nurses or otherwise 
attempt to verify whether or not Marshall made the staffing 
calls she claims she made-the issue which the Respondent 
situates as the heart of her offense.46 

46 Diamond Electric Mfg., 346 NLRB 857, 860 (2006) ("the failure 
to conduct a meaningful investigation or to give the employee [who is 
the subject of the investigation] an opportunity to explain may, under 
appropriate circumstances, constitute an indicia of discriminatory in
tent. The Board has considered this factor in several recent cases to 
find discharges unlawful where employees were denied the opportunity 
to provide a potentially exculpatory explanation prior to being dis
charged, and to dismiss allegations of uulawful discharge where such 
an opportunity was provided") (Board's bracketing) (footnotes omitted) 
(quoting K&M Electronics., 283 NLRB 279, 291 fn. 45 (1987) (" The 
failure to conduct a meaningful investigation or to give the employee 
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Thus, the General Counsel has demonstrated and I find that 
anti.union animus was a motivating factor-and a significant 
one-in Marshall's June 26 suspension. Under Wright Line, 
this proves a violation of the Act, subject to the Respondent's 
defense. The Respondent can avoid a finding that it violated 
the Act by demonstrating by a preponderance of the evidence 
that the same action would have taken place even in the ab
sence of the protected conduct. Boothwyn Fire Co. No. 1,363 
NLRB No. 191, slip op. at 7 (2016); Willamette Industries, 341 
NLRB 560, 563 (2004); Wright Line, supra. 

The Respondent has not met its burden on this record. First 
of all, as mentioned above, the decision to suspend Marshall is 
shrouded. However, we know from Pedersen's testimony that 
the involvement of so much senior management is wmsual. 
The Respondent chose not to explain for the record what hap
pened at this meeting. Given the Wright Line evidentiaiy bur
dens, the unusual and the opaque nature of this meeting must 
weigh against the Respondent's claims that it would have taken 
the same action against Marshall in the absence of her activity. 

Second, there is no evidence at all that the Respondent has 
ever suspended or taken action against an employee for any
thing remotely similar to charges levied against Marshall. The 
Respondent relies (R. Br. at 29) on what it denominates as "five 
other similarly-situated employees who were similarly disci
plined for engaging in roughly comparable violations"-but 
this evidence is undermining to the Respondent's case. 

What is the comparator evidence offered by the Respondent? 
1. In April of 2016, an employee (probably a pharmacy tech) 
received a verbal warning for "verbally abusing" another em
ployee or manager (the name is redacted), calling them an "ass 
hole" and "using curse words loudly enough to be heard from 
the hall." 2. In October 2016, an RN employee was suspended 
for two days "after counseling, coaching, written warning, and 
[an] improvement plan with goals," the employee engaged in 
"threatening behavior toward other peers" and "criticiz[ed] 
cowolkers and uses rudeness." 3. In May 2012, an RN em
ployee from the emergency department received a final written 
warning after "repeated ... explosive and aggressive behavior, 
hollering profanity, and slanuning of patient charts in the pa
tient care area ... witnessed by patients and their families." 
The employee had been "counseled numerous times in the past 
following the disciplinary process for this exact behavior . . . . 
The explosive behavior and rage that [name deleted from rec
ord exhibit] demonstrates makes the entire interdisciplinary 
team in the Emergency Department and support services feel 
threatened and unsafe." 4. In July of 2009 an employee was 
suspended for three days-the offending conduct is not de-

an opportunity to explain has been regarded as an important indicia of 
discriminatory intent"); Amptech, Inc., 342 NLRB 1131, 1146 (2004) 
(failure to inquire of [ disciplined employee] as to what had occurred 
constituted a rush to judgment attributable to Respondent's unlawful 
motivation to take adverse action against the leading pro-union em
ployee on the premises"), enfd. 165 Fed. Appx. 435 (6th Cir. 2006); 
Southern Electronics Co., Inc., 175 NLRB 69, 72 (1969), enfd. 430 
F.2d 1391 (6th Cir. 1970) (investigation ... was a one-sided affair with 
the purpose not being to determine precisely what occurred in the 
stockroom that morning, but rather to secure sufficient reasons to justi
fy a discharge"). 

scribed in the disciplinaiy letter of this six-year old incident. 5. 
In Februaiy 2006, an employee-Scott Marsland, in fact
received a written warning for "lost temper" "foul language" 
"angiy, 'hateful"' ineffective feedback. 

Marshall's suspension for a first ever offense stands in stalk 
contrast to the historical record provided by the Respondent for 
the purposes of buttressing its case. There was no counseling 
for Marshall. No "written warning," no improvement plan 
preceding suspension. Rather, the Respondent, in an apparent 
unprecedented action, went straight to suspension for Marshall. 
I will not consider this evidence, offered by the Respondent as 
evidence of disparate treatment which would add to the weight 
of the General Counsel's case, 47 but it stands there unexplained, 
strongly undermining the Respondent's claim (and burden to 
show) that it would have taken the same action against Mar
shall in the absence of protected activity. AdvoServ of New 
Jersey, 363 NLRB No. 143, slip op. at 33 (2016). 

The Respondent's position is that Marshall's conduct on 
June 24 and June 26 was so egregious that it would have taken 
the same action against her even in the absence of her record of 
union activity. At bottom, the argument amounts to the conten
tion that, although once a stellar employee, since the advent of 
the union drive, and since Brown played the Marilyn Manson 
song to the nurses-prompting a sexual harassment charge filed 
by Marshall-this previously heralded employee had been dif
ficult to wolk with, "outspoken" and "condescending," "ag
gressive" "disrespectful" and even dishonest about resolving 
the staffing shortfalls. And that this misconduct would have 
prompted the suspension even in the absence of her protected 
activities. 

I think it clear that there was a concerted effort to document 
incidents about Marshall. We know that a report on her activi
ties was requested from Pedersen, for "Ray," as early as June 2. 
It is hard to believe that the panoply of emails sent to Crumb 
regarding events on June 24 and June 26 were all independently 
initiated. In particular, Brown's June 25 afternoon email (R. 
Exh. 6) sent to Pedersen with the subject line "Timeline" is a 
remalkable compilation of eveiy complaint about Marshall 
from the previous day and stretching into the previous week
end, including the overly-exacting complaint that Marshall did 
not correct other employees' conversations (see R. Exh. 6, p. 
3). Although not included with the exhibit, the document states 
that it has attached emails, hand copy of letters, code of conduct 
violations, and an outline. This compendium of complaints 
about Marshall and reports on her from managers and co
employees was provided to Pedersen before the events of June 
26. 

It is unexplained why Brown provided this to Pedersen 
Clearly, Marshall was in the sights of the Respondent. Her 
actions were being documented with great care. 

That is easy. But why? This is where, even giving the Re
spondent the benefit of the doubt, the Wright Line burdens of 
proof leave the Respondent's case foundering. I do not and do 
not need to defend all of Marshall's conduct. I assume that this 
is a "dual motive" case. In other words, I assume that the Re-

47 Avondale Industries, 329 NLRB 1064, 1066 (1999). 
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spondent had legitimate grounds for their frustration with Mar
shall. 

But the issue is whether the Respondent has proven that it 
would have taken the same action-i.e., it would have suspend
ed Marshall on June 26-in the absence of her union and pro
tected activity. ManorCare Health Services, 356 NLRB 202, 
228 (2010) (employer's Wright Line burden requires it to prove 
"it would have taken the same action against" employees in the 
absence of union activity) (Board's emphasis), enfd. 661 F.3d 
1139 (D.C. Cir. 2011). 

The record leads me to disbelieve this defense. The unex
plained and admittedly "unusual" resort to suspension for a first 
time offense, the zealous effort to "paper" the record with in
consistent management accounts of Marshall's failings, but 
with no real interest by Crumb in determining what actnally 
happened, the affirmative inconsistency of the comparator evi
dence with Marshall's offense, and the unexplained top level 
meeting where the decision to suspend Marshall was made, all 
undermine the Respondent's claims that Marshall would have 
been suspended for her conduct in the absence of union activi
ty. I find that Marshall's suspension violated Section 8(a)(3) of 
the Act. 48 

Finally, and independently, I note a further and glaring addi
tional problem for the Respondent's defense, even if it's 
claimed motive for the suspension was accepted. While I have 
heretofore assumed that Marshall's alleged misconduct pre
sented a legitimate grounds for dissatisfaction with Marshall, in 
fact, Marshall's alleged misconduct on June 24 and June 26 
directly related to her efforts to challenge the Hospital on their 
methods and practices with regard to staffing. 

The misconduct attributed to her-from the claim by Cindy 
Brown that there should be "severe consequences" for Mar
shall's refusing to assign three patients to one nurse for reasons 
of safety, to the claims that she was belligerent, uncooperative, 
and "difficult" about solving the ICU's staffing problems-is 
all conduct deeply rooted in protected and concerted activity. 
Even the conflict over whether and how many times she repre
sented that she called off-duty staff is, in its essence, part of the 
res gestae of Marshall's fight for enough staff. The record is 
one of Marshall-albeit with discord and defensiveness-
advancing an issue that was central to the nurses concerns and 
to the union drive. As one nurse told Crumb-in comments 
discussed more below-Marshall "fights for enough staff' and 
"the Adm doesn't listen about the true staffing needs." 

The point is not whether Marshall was wholly right or 
wrong. The point is not whether Marshall engaged in miscon
duct, or acted defensively and at times antagonistically. The 
point is that the source of the conflicts reported by management 
to Crumb on June 24 and June 26 involve as their res gestae 
protected and concerted activity by Marshall. Marshall's "mis
conduct" must be considered through that lens. Goya Foods 
Inc., 356 NLRB 476, 477 fn. 8 (2011) ("Where, as here, the 
conduct at issue arises from protected activity, the Board does 

48 As any condnct fonnd to be a violation of Sec. 8(a)(3) wonld also 
disconrage employees' Sec. 7 rights, any violation of Sec. 8(a)(3) is also 
a derivative violation of Sec. 8(a)(l). Chinese Daily News, 346 NLRB 
906, 933 (2006), enfd. 224 Fed. Appx. 6 (D.C. Cir. 2007). 

not consider such conduct as a separate and independent basis 
for discipline." As to this misconduct, "the pertinent question 
is whether the conduct is sufficiently egregious to remove it 
from the protection of the Act." Stanford Hotel, LLC, 344 
NLRB 558, 558 (2005); Roemer Industries, Inc., 362 NLRB 
No. 96, slip op. at 6 (2015). 

"[T]he standard for determining whether specified conduct is 
removed from the protections of the Act [is] as articulated by 
the Board: communications occurring during the course of 
otherwise protected activity remain likewise protected unless 
found to be 'so violent or of such serious character as to render 
the employee unfit for further service." St Margaret Mercy 
Healthcare Centers, 350 NLRB 203, 204-205 (2007), quoting 
Dreis & Krump Mfg. v. NLRB, 544 F.2d 320, 329 (7th Cir. 
1976). None of Marshall's misconduct meets that standard. In 
short, the Respondent's Wright Line defense is based on ac
tions that are themselves violative of the Act. Thus, even if the 
Respondent's argument that it would have suspended Marshall 
in the absence of her union activity is accepted, it would not 
provide the Respondent a defense. Instead it would prove that 
the Respondent had disciplined Marshall for conduct that, at its 
core, was protected and concerted activity. However, this issue 
need not be reached, as I have found, for the reasons set forth 
above, that the Respondent would not have suspended Marshall 
on June 26, in the absence of her union activity. 

2. ComplaintparagraphXIl(b) and (c) 

(The verbal warning) 

a. The QA incident filed by Brown 

On July 3, there was another incident between Brown and 
Marshall. This incident resulted in a verbal warning being 
issued to Marshall on July 10. 

On July 3, the ICU was particularly short-staffed, and was 
missing a clerk who had transferred, and her replacement had 
not yet begun work at ICU. A new patient was being admitted 
and a nurse, Robert Stires, asked Brown if he would take his 
patient for a scheduled testing procedure because the admission 
needed to be handled. Brown said no. Marshall went to Brown 
and said, "we need some help" but Brown again said that he 
could not assist. Marshall appealed to him, explaining the pre
dicament the unit was in. Marshall told Brown, "If you can't 
take the patient I need to take the patient because Robert had 
another one on multiple drips that was intubated and he 
couldn't leave that patient." Marshall asked Brown, "can you 
at least get me a ward clerk so somebody can be up here enter
ing orders." According to Marshall, she stood in the hall by the 
doorway to the floor's kitchen while Brown used the phone on 
the desk in the hall opposite the kitchen door to call for a ward 
clerk. This would mean that Brown and Marshall were 3-4 feet 
apart (based on review of the photo of the area in General 
Counsel's Exhibit 26). Brown said, "you don't have to stand 
there." Marshall said, I want to know what's going on before I 
leave [to take the patient for the test]. 

Brown's account is different. He testified that he rejected 
Marshall's request that he take the patient for a scan and asked 
Marshall to do it. Brown testified that Marshall said she could 
not because she was acting as the ward clerk. Brown asked the 
PICC nurse Sullivan to watch the phones while Marshall took 
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the patient for the scan. Brown got on the hallway desk phone 
to call for a unit clelk to assist and said that "when I turned 
[Marshall] was almost nose to nose with me." Brown said he 
asked her to "step back" and she said, "I can stand anywhere I 
want." Brown testified that Marshall refused to step back and 
so he stepped back to the desk, hung up the phone, and went 
around her. 

A few minutes later Brown filed an incident report into the 
hospital's QA system, an internal system for reporting incidents 
that occur with staff or patients, or anyone else. While there 
was conflicting testimony by Brown and Marshall about the 
incident (describe above), the QA report filed by Brown stated, 
in pertinent part: 

I was asked by Ms. Anne Marshall to get a ward clelk to as
sist her. At this point I took two steps back and picked up the 
phone to call the house supervisor. While it was ringing Ms. 
Marshall had entered my personal space. I looked at her and 
told her "you do not have to stand there" [.] Her response was 
"I can stand where I want." I then turned my back to her and 
secured a UC from the house supervisor. I hung up the phone 
and advised Ms. Marshall, who was still in my personal space 
that a clelk was on their way. 

Later that day Marshall received an email indicating that 
Brown had filed the internal complaint (the QA) against her. 
Marshall approached Brown in his office, and standing in his 
office doorway, asked Brown if they could talk about the QA. 
According to Marshall, Brown said, "absolutely not. Get out of 
my office or I'll have you removed by security." Brown's ac
count varied only in that he testified that he threatened to call 
security after Marshall repeatedly refused to move out of his 
doorway. Brown also told Marshall that she could "talk to Dr. 
Hannon" -a doctor wolking on the ICU-about the QA, be
cause Hannon had witnessed the incident that was the basis of 
the QA. Marshall asked for an administrator on call. Brown 
left and met with the administrator, Tony Votaw, and they dis
cussed the issue. Votaw then came up to the floor after Mar
shall called him again. Votaw told Marshall that she "was 
picking on Joel." 

Crumb received the incident report and Brown called her and 
told Crumb not just about the "personal space" incident in the 
QA but also the aftermath. According to Crumb's notes, 
Brown said "he felt trapped" by Marshall when she stood in the 
doorway and after he asked her to leave repeatedly he asked to 
her to "stop harassing him" and "told her he would call securi
ty." 

b. Crumb's investigation 

Crumb decided to conduct an investigation of the matter. 
She called or saw each staff member wolking that day in the 
area to "ask if they had either heard or seen or witnessed any 
behaviors [or[ interactions between Joel and Anne." Crumb 
made notes of her conversation. None of the notes Crumb took 
reveal anything remotely resembling Brown's account. 

According to Crumb's notes of her investigation, one nurse 
"heard them talking about staffing with no negativity." Two 
nurses had heard about the incident only from Marshall and one 

nurse advised Marshall to try to talk to Brown. However, after 
Marshall did so she came back and told the nurse that it "wasn't 
any help b/c Joel asked her to leave + if she didn't he was going 
to claim harassment." The physician, Dr. Hannon, was in his 
office next to Brown's. "[H]e heard 

Anne say can we talk about this and Joe's response was stop 
harassing me. He could not hear anything else and the conver
sation was brief." The ICU educator, Newton told Crumb that 
"Joel just wants to find a way to fire h[ er]. "49 Some of the in
teiviewees were critical of Brown: saying that he "holds 
grudge," that Marshall asked Brown "for help + he refused," 
and that he offers extra money to some nurses and not others. 
One nurse told Crumb that Marshall "fights for enough staff' 
and that "the Adm doesn't listen about the true staffing needs." 
Crumb's notes state that Cynthia Sullivan told her that "interac
tion with Joel + Anne is unprofessional [and] embarrassing." 
Crumb also took a report from Marshall, which mirrored her 
testimony, cited above. 

Notwithstanding these reports, "based on my investigation" 
Crumb concluded that Marshall violated the COC and Brown's 
"personal space" and deseived a verbal warning for being con
frontational. Crumb said she based this on Brown's account 
and the account she says she received from PICC nurse Sulli
van. Brown's account, essentially, is set forth above and in the 
QA report. Sullivan's supposed account of events warrants a 
few remarks. 

Crumb testified that she talked to Sullivan and Sullivan told 
her it was "an unpleasant situation'' between Brown and Mar
shall, and that Marshall was "real close" to Brown, and that 
Brown "asked [Marshal] to step back because she was in his 
personal space, and he felt uncomfortable." According to 
Crumb, Sullivan also told Crumb that Marshall thought ... that 
she was not in his personal space." 

Sullivan did not testify. Crumb consistently relied on docu
ments and leading questioning to assist in her testimony. That 
is of particular concern here. 

General Counsel's Exhibit 41 is a typewritten document cre
ated by Crumb. She identified (Tr. 964) this document as the 
notes she took about her conversations when she inteiviewed 
the nurses about the Brown/Marshall incident. (The document 
begins: "Inteiview with staff about the incident with Joel 
Brown and Anne Marshall.") 

However, it turned out that this typed document was a con
densation, derived from handwritten notes of the conversations 
she had with the nurses (and others). The typed notes were 
created perhaps a week after Crumb took the handwritten notes. 
The existence of the original handwritten notes came to light 
only at trial through questioning of Crumb, after extensive tes
timony by her about the investigation, using GC Exhibit 41 as 
an aid to her testimony. The original handwritten notes were 
not produced pursuant to subpoena. Asked their whereabouts, 
Crumb testified "I think they are in Alan's car." The handwrit
ten notes were retrieved, produced to the General Counsel, and 
placed into evidence as General Counsel's Exhibit 42. 

There are differences between the typed document that 

49 Crumb wrote "him" about this incident which involved Brown 
and Marshall. I find that Crumb meant to write "her." 
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Crumb created and first presented as the notes of her investiga
tory conversations and the handwritten originals. These differ
ences raise serious concerns. The handwritten notes contain far 
more critical comments about Brown. These are not found in 
the typed notes. Also excised from the typed document are 
comments that "Anne fights for enough staff' and that the 
"Adm doesn't listen about the true staffing needs. etc" and that 
"Joel just wants to find a way to fire h[er]," among other com
ments. Also missing from the typed document is Crumb's note: 
"Interviewed 8 staff on that day. Asked if they saw or heard any 
interaction between Joel+ Anne? Were they aware of any? All 
8 did not witness anything." 

The omission of these notes from the typed version of the 
notes provided in response to the subpoena and presented at 
trial as the notes of the investigation, is highly suspicious. No 
explanation was provided. Perhaps most suspicious, given 
Crumb's testimony that she ignored the comments of the staff 
whose input she solicited, and relied on Brown and Sullivan's 
opinions in determining to issue discipline to Marshall, is the 
fact that Crumb's contemporaneously taken handwritten notes 
do not contain Sullivan's indictment of Marshall's conduct to 
which Crumb testified. The handwritten notes of her conversa
tion, from which Crumb claimed to have created the typed doc
ument, state as to "Cynthia": "interaction with Joel + Anne is 
unprofessional [and] embarrassing." 

However, the typed notes do not contain that neutral state
ment from Cynthia Sullivan. Rather, inexplicably, the typed 
notes refer to Sullivan as having "Reviewed her rewritten 
statement." There is no statement, written or rewritten from 
Cynthia Sullivan in the record. There is no explanation offered 
for how or why Sullivan's interview on the issue appears to 
have been conducted differently, and at a later time, than the 
interview of the other staff found in the original notes. Given 
Crumb's testimony on how she went about her investigation 
and the creation of the typewritten investigation notes, and 
given the record evidence of Sullivan's dislike for Marshall's 
union activity and her active engagement, with Crumb's sup
port, in "thr[owing] out" Marshall's union postings and com
plaining about Marshall's union activities, and, given that, un
like Marshall, Sullivan was considered "loyal" to the Respond
ent, this is all painfully suspect. 50 Suffice it to say that the 
notes Crumb claims to have made of her interviews with staff 
do not include the indictment of Marshall's conduct by Sullivan 
that Crumb claimed was made to her. The reference in the 

50 GC Exh. 45 (June 19 email from employee Cynthia Sullivan to 
Crumb and Brown, forwarded to Pedersen: "Must be I threw out 
enough of hers because now she's using hospital paper & green paper is 
in our copier right now"; Brown followed up with an email at the top of 
the exhibit that makes clear that Sullivan was referring to Marshall); 
GC 46 (June 19 email from employee Cynthia Sullivan to Brown, 
forwarded to Pedersen, on the subject of "union propaganda": "it's 
really annoying that Anne has to spend her time hanging up union 
postings instead of doing her job as the charge RN. . . . As fast as they 
are thrown away off the breakroom table she puts out new ones"); GC 
Exh. 48 (June 2 email from Brown to Pedersen, describing Marshall as 
"continu[iug] to post, call and have conversations about unionization. 
She is also rude to those that are loyal to CMC and to any leadership 
that she comes in contact with (i.e., ... Cynthia Sullivan"). 

typed version of the notes to Sullivan reviewing a "rewritten 
statement" suggests that the Respondent has not revealed the 
full or real process used to discipline Marshall. The weight of 
the evidence is that the results of this investigation were 
rigged.51 

a. Crumb's July 8 meeting with Marshall 

During the July 8 meeting at which Marshall had been issued 
her suspension letter (discussed above) Crumb tnrned the dis
cussion to the previous Friday, July 3, and the incident that 
Brown reported to the QA. Marshall explained her version of 
events regarding the staffing issues that led to her dispute with 
Brown, as described above. Crumb asked Marshall if she 
blocked the doorway of Brown's office. Marshall stated, "No. 
And Dr. Hannon was right there, and I'm sure if you ask him 
he '11 tell you exactly what happened and how nasty Joel was to 
me." Crumb indicated that was "going to call everybody that 
was on shift that day" and ''I'll try to get hold of Dr. Hannon." 

b. Crumb 's July IO meeting with Marshall; issuance 
of warning 

Another meeting was held July 10, two days later, to talk 
about the incident Brown reported to QA and its aftermath. 
Crumb declared that it was "more of a he said/she said ... sort 
of situation. I think that after we talked the other day, we 
talked about the code of conduct. ... And I think that I'm going 
to give you a verbal warning, that I know-the code of con
duct-happened. . . . . People find you to be confrontational 
and disrespectful." Marshall said she had followed the code of 
conduct and Crumb replied, "maybe we need to wmk on why 
others don't feel that." Marshall interjected, "I think we need 
to look at who the others are that feel I don't." Crumb said, 
"Okay, That's fair." Marshall continued, "Because if you 
asked the people that I work with directly, my peers, they will 
tell you I do [follow the code of conduct]." 

Crumb then asked Marshall for assistance in scheduling and 
integrating some new ICU employees into the upcoming 
schedules. They discussed that for several minutes and the 
meeting ended. 

At this meeting, Crumb provided Marshall a memo dated Ju
ly 10, confirming the verbal warning. Crumb stated that she 
assumed Marshall would not want to sign it. 

The memo stated: 
Anne, this memo will confinn our conversation today. As you 
know, an incident report was submitted regarding an interac
tion that you have with Joel Brown on Friday July 3. I have 

51 Crumb claimed that she relied upon Sullivan because Sullivan 
was "the witness who had witnessed the whole situation." This appears 
to be untrue. There is no indication that Sullivan witnessed the encoun
ter between Brown and Marshall where Marshall stood in the doorway 
of Brown's office. This was part of the basis of the disciplinary warn
ing, and was overheard by others interviewed with Crumb, including 
witnesses that corroborated Marshall's account. See, e.g., notes of Dr. 
Hannon interview by Crumb. In any event, contrary to Crumb's testi
monial account of Sullivan's statement, the account in Crumb's original 
handwritten notes of Sullivan's account does not cast blame. Of 
course, we do not know what is in Sullivan's "rewritten statement" 
referenced but not disclosed in the typed version of the interview not;s 
created by Crumb. 
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completed my investigation of this incident having inter
viewed all staff that were wmking that day. 
As a result of that investigation I have detennined that your 
interactions with the Director Friday afternoon were not in ac
cordance with our Nnrsing Code of Conduct. 
On Wednesday June 30 you met with Joel and me to deter
mine how you will more appropriately fill your responsibili
ties as Team Leader and Charge Nurse. During our conversa
tion it was agreed that you would follow and uphold the Nurs
ing Code of Conduct and participate collaboratively with 
leadership and staff on problem solving. We reiterated that it 
was our objective to function as a team to do the right things 
for our patients, and it is not acceptable to behave in a manner 
that is confrontational and not in accordance with professional 
standards as discussed. 

According to the QA, it was reported that your behavior and 
interactions with the Director were not respectful but aggres
sive and confrontational in nature. These behaviors included 

• A confrontational dialogue where you were requested 
numerous times to leave the door of the director's of
fice but refused to leave -until you were advised that 
security would be called. 

• Following the director within his personal space and 
in the opinion of another staff member of harassing 
him about getting ward clerk help 

While we understand that there can be varying opinions re
garding the actions that took place, it is important to again re
inforce the necessity to interact professionally and in accord
ance with the Nursing Code of Conduct. Key elements are: 

• Interacting with others in a considerate, patient and 
courteous manner 

• Being honest, truthful, and respectful at all times. 
• Avoiding inappropriate and disruptive communica

tions/behaviors that include but are not limited to; 

Displaying behaviors that would be considered by oth
ers to be intimidating, disrespectful or dismissive 

Disregards or is insensitive to the personal space or 
boundaries of others, 

This letter will be considered a verbal warning reinforcing the 
need to follow the Code of Conduct in your interactions with 
others. 

I am confident that there will not be any additional violations 
in the future. However, in the event that there are, appropriate 
disciplinary action will need to be taken 

In mid-July, Brown's contract was not renewed and he left the 
Hospital's employ. 

Analysis 

The General Counsel alleges that the July 10 verbal warning 
given to Marshall was unlawful on a number of theories: a 
violation of 8(a)(3) as retaliation for Marshall's union activities 
(complaint paragraph XIl(c), (g), and XIV); an independent 
violation of 8(a)(l) on a themy that verbal warning penalized 
her for violating unlawfully overbroad rules and on a separate 
theory that verbal warning penalized protected and concerted 
activity. (Complaint paragraph XIl(b), (c), (f) and XIII.) 

The General Counsel chiefly argues that the verbal warning 
enforced unlawfully overbroad rules against Marshall in viola
tion of Section 8(a)(l). I decline to reach that theory. In the 
first place, contrary to the allegations of the General Counsel, I 
have found that two of the three rules cited in the verbal warn
ing memo were not unlawfully maintained. More importantly, 
I think that viewing Marshall's July 10 verbal warning as an 
unlawful application of rules misses the gravamen of the prob
lem. With the June 10 warning, the Respondent, on its face, 
punished Marshall for an incident that occurred during the 
course of protected and concerted activity. However, even that 
is pretextual-the Respondent's pressing of this matter against 
Marshall constitutes retaliation against Marshall for her union 
activity. 

As discussed above, the Supreme Court-approved analysis in 
discrimination cases turning on employer motivation was estab
lished in Wright Line, 251 NLRB 1083 (1980). The standard is 
discussed at length, above. With regard to the General Coun
sel's prirna facie case under Wright Line, most of the factors 
discussed with regard to the suspension also satisfy the General 
Counsel's prirna facie burden with regard to the verbal warning 
issued against Marshall a few days later. Marshall was a vigor
ous and open supporter of the union drive at the Hospital and 
the Respondent's knowledge of this is not in doubt. The ele
ment of union animus is established, as with the suspension, 
based on the Respondent's ongoing unlawful effort to remove 
Marshall's union literature, and the personal threat made 
against Marshall if she continued in her union activity. In addi
tion, as I have found, just two weeks before the verbal warning 
issued against Marshall, she had been unlawfully suspended. 
The evidence of discriminatory animus is additive. The finding 
that the suspension was the production of unlawful animus adds 
even more weight to the General Counsel's prima facie on the 
verbal warning. 

In addition, the investigation undertaken by Crumb was re
lied upon in a patently suspicious way, a suspicion only accen
tuated by the Respondent's initial failure to produce the actual 
handwritten notes from the investigation pursuant to subpoena, 
which, as discussed, contained a number of differences from 
the typed notes that Crumb initially identified as "the notes that 
[she] took." Unlike with the suspension, in the case of the ver
bal warning, Crumb undertook an investigation, but she ignored 
what it uncovered, relying instead on the known-to-Crumb-to
be-biased Brown, and the known-to-Crumb-to-be-biased Sulli
van, the latter whose alleged "statement" indicting Marshall 
was "rewritten" and "revised" although neither the original or 
revised statement made its way into evidence, and although 
Sullivan was not called to testify. This rigged investigation not 
only adds to the weight of the General Counsel's showing of 
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discriminatory animus, but provides convincing evidence that 
the Respondent's reasons for the verbal warning were pretextu
al. 

In this instance, the complaint against Marshall was lodged 
by Brown, a manager known to be hostile to Marshall on many 
grounds, including her union activity. The Respondent took it 
and ran with it, without regard to the fact that the investigation 
did not support Brown's claims. Crumb reached the conclusion 
she wanted to reach, not for the reasons she claimed. It is well
settled that a finding of pretext "defeats any attempt by the 
Respondent to show that it would have discharged the discrimi
nate[ e ]s absent their union activities." Rood Trucking Co., 342 
NLRB 895, 898 (2004); Austal USA, 356 NLRB 363, 363-364 
(2010); La Gloria Oil & Gas Co., 337 NLRB 1120, 1124 
(2002). The Respondent's July 10 verbal warning of Marshall 
violated Section 8(a)(3) and, derivatively, 8(a)(l) of the Act.52 

I. Complaint paragraph XII( d) and IX 

(Marshall's demotion; notification of confidentiality in disci
plinary meeting) 

a. Interaction with new ICU interim director 

The following week after Marshall's July IO verbal warning, 
Brown's contract was not renewed and he lost his job at the 
Hospital. In mid-August 2015, Sandra Beasley became the 
interim director of ICU. Beasley left in the fall of 2015, per
haps in October, and was replaced by Gloria Prince. 

When Beasley assumed her duties as interim director Mar
shall was on vacation and she did not meet Beasley until the 
morning of August 28. Marshall estimated that Beasley had 
been working about a week at that time. About 6:30 a.m. on 
August 28, Beasley came into the back hallway where Marshall 
was getting a charge report from another nurse, Scott Gold
smith. Beasley introduced herself to Marshall. They shook 
hands, and then Marshall continued speaking with Goldsmith 
about the charge report. A little later in the morning Beasley 
asked Marshall to come find her before the 8:30 inter
departmental bed meeting so they could go together to it. 

Marshall said that 8:25 she realized she needed to go to the 
bed meeting and did not want to be late. She looked in 
Beasley's office and in the back hallway, but did not see her. 
Marshall went alone to the bed meeting. Afterwards, Beasley 
approached Marshall and told her that she was upset that Mar
shall had not taken her with her to the bed meeting. Marshall 
told Beasley that she looked for her and did not see her. Mar
shall told her, "I knew you'd been here before." (when Mar
shall was on vacation). "You'd been brought there before. 
You knew what time it was held every day. I didn't want to be 
late, so I went ahead and went without you." 

At some point in the day, the nurse in charge of maintaining 
the schedules, Crystal Root, mentioned to Marshall that there 
were holes in the schedule for the upcoming weekend. Accord
ing to Marshall's unrebutted testimony, she came to Marshall 
and said, "do you know there are holes?" Marshall said, "yes, 

52 Given my conclusions, I do not reach the General Counsel's al
ternative Section 8(a)(l) theory that Marshall was disciplined for pro
tected and concerted activity, or that Marshall was unlawfully disci
plined for violating an unlawfully overbroad rule. 

I'm well aware. Everybody is aware. Sandra knows about it." 
Marshall told Root to go to talk to Beasley about the holes, 
"because I had already made calls and had nobody who was 
willing to come in. There was nothing more I could do." Mar
shall testified that she made calls the day before and "I had 
made some that morning too. This is a continuous thing with 
these phone calls." At some point thereafter Beasley asked 
Marshall to make additional calls, and Marshall testified that 
she did. 

Beasley emailed Crumb telling her that she had decided to 
have a disciplinary meeting that day with Marshall, and that she 
would have Kansas Underwood, a nursing director who over
sees the hospital's fourth floor palliative care unit, sit in on the 
meeting. 

Beasley's complaints, as she put it in the email to Crumb that 
afternoon, were four: One that morning Marshall had "pretty 
much flipped me away when I informed her that I would like to 
meet with her sometime today so that we can get to know one 
another." Two, Marshall left for the bed meeting without 
Beasley. Three, Marshall responded to a concern expressed by 
Sharon [last name not given, perhaps Sharon Newton, ICU 
educator] about upcoming staffing issues by telling the em
ployee who expressed concern "to take it to Sandra" instead of 
calling staff herself. Finally, Beasley wrote that Marshall "be
came argumentative" during a conversation they were having 
over proper staffing levels. 

Crumb responded that "Anne's behavior today is the same 
we have been seeing for months." She encouraged Beasley to 
meet with Marshall and to have Underwood there, and to re
view expectations and go over the events of the day as exam
ples of "what you don't expect from a Team Leader." Crumb 
told Beasley to "[g]ive Alan an update when the meeting is 
over. Good Luck. Call me after." Beasley met with Marshall, 
with Underwood at the meeting. Beasley did not testify at the 
hearing. (She no longer works for the Hospital and the repre
sentation was made that her whereabouts are unknown to the 
Respondent.) Underwood testified that the meeting began with 
Beasley telling Marshall that Underwood was present as a wit
ness, and then Beasley addressed "a few specific incid[ents] 
with her that happened earlier in the day." 

Underwood testified: "If I recall it was that, when Sandra 
said hello to Anne, she was sort of flippant about it and not 
kind."53 Then Beasley asked Marshall why she went to the bed 
meeting without her, and Marshall told her, Well, you know, 
I'm not your babysitter. You can find it there yourself. Then 
Beasley mentioned the staffing situation "that there [were] too 
many [nurses] on Sunday, not enough nurses on Tuesday." 
Beasley stated that it was her expectation that Marshall would 
make the calls to nurses to see if they would come in on Tues
day and Marshall became angry and said that it was not her role 
and that she had never had a job description for the job. 
Beasley said that "I think it's clear that you know your role as a 
charge nurse and as a team leader." Marshall turned to Under
wood and expressed that she knew Underwood was there as "an 

53 On cross-examination Underwood recalled that "Anne was very 
flippant with Sandra when they frrst encountered each other." 
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intimidation tactic." Underwood denied this, saying that she 
was here "for a third party witness." According to Underwood, 
Marshall said "I am not going to have this conversation with 
you" and that she was being "intimidated" or "bullied" because 
"of the union." Beasley said that she had worked in both union 
and nonunion eINironments, but "[t]his is about your profes
sionalism." Underwood testified that Marshall then stood and 
left angrily declaring that ''I'm not going to talk to you any 
longer." She refused to sit back down when Beasley asked her 
and then left, ending the meeting.54 

After the meeting, Beasley wrote a lengthy email to Peder
sen, Nohelcy, and Crumb, copying Underwood, stating that "[i]t 
was a necessicy to meet with Anne Marshall today based on her 
behavior and w01k performance throughout the day." The let
ter provides a lengthy account of the meeting, purporting to set 
forth Beasley's comments and Marshall's comments in the 
meeting, as they debated their respective versions of the days' 
events.55 

Nohelcy responded 12 minutes later, thanking Beasley and 
stating: 

This is the behavior that Ann has displayed all along. It cer
tainly did not take her long to show her true colors. We will 
have to address her behavior first thing Monday morning 
when Alan returns. If you need me over the weekend, you 
now have all my munbers. If you need me to come in, I can 

54 I do not credit Marshall to the extent that Marshall testified that 
Beasley mentioned the Union first. Her pretrial affidavit on this point 
(read into the record) is essentially consistent with Underwood's ac
count of how the subject of the union was introduced into the conversa
tion. At trial, Marshall appeared to agree with her affidavit testimony 
after it was read to her. 

55 I note that this document contains the first claim that Marshall 
"'flipped' Beasley off during their introduction that morning, a claim 
endorsed and relied upon by Crumb. Beasley wrote: "I shared with 
Anne my perception of that she 'flipped' me off during our morning 
introduction which I found to be unkind, disrespectful, and unprofes
sional." I note that Underwood did not support this claim in her testi
mony. Underwood testified-twice-that Beasley accused Marshall of 
being "flippant," a very different accusation. Crumb and Underwood 
were intelligent and articulate. They know the difference between 
"flippant" and the obscene gesture known as "flipping someone off." I 
presume Beasley knew the difference too. Beasley's premeeting email 
informed Crumb that Marshall "pretty much flipped me away," is dif
ferent than the assertion that Marshall "flipped me off." Notably, and 
probatively, Crumb's pretrial affidavit does not assert that she believed 
that Marshall "flipped [Beasley] off' or "gave her the middle fmger," 
although at trial Crumb testified-remarkably in my view-that she 
interpreted Beasley's complaint that way. Instead, her affidavit states 
that "Sandra told me about how she was treated by Anne, about the 
treatment, how she was dismissive and disrespectful." Crumb agreed 
with counsel's representation that in her affidavit the word "flippant" is 
crossed out (as originally drafted by the Board agent) and Crumb wrote 
in the word "dismissive." It strikes me as highly unlikely that some
thing as provocative as raising the middle finger at a supervisor would 
be left out of an affidavit discussing the very episode. The prevalence 
of the word "flippant" in this record is interesting. Like a plant grows 
when watered, the fabrication that Marshall "flipped off' Beasley took 
root over the course of the demotion. 

do that as well. 

Beasley responded: "Thank you. We haven't resolved the 
shortage for Sunday. So we '11 have to see how the weekend 
goes. Have a[ ] great weekend and I will see eveiyone on 
Monday." 

Some time, either over the weekend or on Monday, Crumb 
says she spoke with Beasley, Pedersen, Nohelcy, and Under
wood about these emails and about Marshall. There is no rec
ord account of what was stated in these discussions. Neither 
Underwood nor Pedersen testified about these coINersations at 
all. Nohelty and Beasley did not testify. 

According to Crumb, in consultation with Pedersen and No
helcy, "We reached a decision that Anne's behavior wasn't 
what we expected to see in a Team Leader or Charge Nurse and 
that we would demote her back to registered staff nurse." No
helty did not testify. Pedersen did not testify about his in
volvement in this decision, or any iINolvement in the late Au
gust events. Indeed, he did not seem familiar with the details of 
Marshall's discipline from June and July. Crumb did not speak 
with Marshall. There is no evidence that Crumb spoke with 
Goldsmith, the nurse with whom Marshall was worl<lng the 
morning when Beasley first approached Marshall. Crumb testi
fied that it was the combination of the summers' events that 
resulted in the decision: 

Because of a series of behaviors that Anne had been having 
from June-two incidents in June, incident in July; now here 
we are with a new interim [ director] and its starting off being 
the same behavior from-it's just that it wasn't the behavior 
we expect to see in a Team Leader aIXl Charge Nurse
confrontational, not following through on requested-like go
ing to a bed meeting. She didn't follow through on getting 
Sandra, and just her unprofessional behavior during the meet
ing with Anne, her storming out of the meeting; it just all add
ed up in the-into a package. 

b. The August 31 demotion meeting 

On Monday, August 31, Beasley asked Marshall to come 
with her to Crumb's office. Marshall asked for a witness. Alt
hough several proposed witnesses were rejected, Marshall and 
management finally agreed to have a social w01ker named Kim 
Pacquin attend as a witness. Thus, the meeting consisted of 
Crumb, Beasley, Pacquin, and Marshall. 

Crumb began by indicating to Marshall that Marshall had 
met with Beasley already, and Marshall acknowledged that 
Beasley had shared her concerns in that meeting. 

Marshall said, referring to Pacquin: "can I just start by say
ing that I requested to have you here because I didn't feel com
fortable." Beasley followed up by saying, "let me second that 
by saying that whatever is said in this room, please keep it con
fidential." Pacquin responded, "Oh absolutely."56 

56 The question of to whom the "confidentiality" warning was made 
was considered by all parties to be of significance in this litigation. 
Here, I note the issue of by whom the confidentiality warning was 
given. The stipulated-to recorded audio and transcript of the meeting 
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The meeting turned to Marshall's offenses. Beasley stated, 

But based on the level of the concerns and the-and from my 
standpoint the egregiousness of the continuation of that day, 
and how you stormed out of the room ending the conversa
tion, when the conversation was totally appropriate. 

Marshall interrupted to say that "I don't agree it was appro
priate. You can't ask me questions about the union or my in
volvement." Beasley denied asking Marshall that, saying, "you 
jumped to that conclusion and you didn't listen to what I said." 
Marshall argued about what was stated at their previous meet
ing, with Marshall insisting that Beasley brought up the union, 
and "that's when I ended the conversation." 

Based on the lack of professionalism that you showed that 
day, and also based on the lack of-the poor job performance 
you did when I asked you about scheduling and you had an
other nurse to come to you and point out that there was an is
sue, that you weren't: even willing to follow-up and to ask 
specifically, because you directed them back to me, and I spe
cifically had to come to you as a team leader to ask you to call 
staff-

At that point, Marshall interrupted to say that this "had al
ready been done. Nobody was coming. I informed you of 
that." Marshall and Beasley went back and forth about whether 
the calls she made the previous day needed to be repeated the 
following day in an effort to obtain enough staff. Marshall 
pointed out that when "the same people were called and the 
no' s were all exactly the same." 

Beasley then said: So what we're going to do at this point is 
we're going to step you down out of the team leader position 
into a staff position." 

Marshall protested that "I know this is complete retaliation 
and bullying. That's what this is. It's evident." 

Beasley denied this, stating that "you know, there is some 
history there with the behaviors that you presented to me, not 
even knowing me, you flipped me off." Based on the record, 
this was the first time this accusation had been made to Mar
shall. Marshall vehemently denied it: "I never, ever did that." 

shows that Beasley made the comment, as stated in the text. This war
rants discrediting of Crumb's testimony that "basically" she (Crumb) 
said, "Kim, you're here as a witness to this conversation between my
self, Sandra and Anne; and this information is confidential, and do you 
feel that you can keep this information confidential?" Although I agree 
and find that Beasley's comment about "confidentiality" was directed 
to Pacquin and, appropriately, Pacquin responded, Crumb's inaccurate 
testimony about this remark illustrates what I perceived to be a tenden
tious tendency in her testimony generally. Her account of her com
ments is tailored to burnish the Respondent's litigation interest in show
ing that the remarks were directed to Pacquin, and not to the meeting 
attendees generally. In this case, Crumb's account is disproven by the 
stipulated-to recorded audio and transcript of the meeting-she didn't 
make any comments about confidentiality, Beasley did. But I believe, 
as demonstrated here, that a litigation-inspired gloss covered much of 
her testimony, albeit there is not always a tape recording available to so 
clearly demonstrate it. 

Beasley said, "Yeah, you did. You did." 
Beasley told Marshall that Marshall's first meeting with her, 

the new director, that first morning "wasn't customer service 
friendly at all." Beasley raised that Marshall left without her 
for the bed meeting, saying that Marshall "[d]idn't even come 
to see whether I was ready, not ready. 8:30 I walk on the unit, 
you were already gone." Marshall replied, "That meeting is at 
8:30. I had to go. I was busy that day. There was a lot going 
on." Then Beasley raised their subsequent conversation where 
Marshall told Beasley, "I don't have to hold your hand, you're 
not a baby." Marshall said, "you knew where it was. You had 
been escorted there previously" and Marshall stated that she 
looked for Beasley in her office at 8:25 but she was not there, 
and Beasley suggested she had been there then, or maybe short
ly thereafter. 

Beasley said that "we're not going to continue going around 
in a circle, I'm just going to let you know that effective imme
diately we're going to step you down out of the team leader 
position and back into a staff nurse." Marshall said, "Okay. 
And I know exactly what this is about, so that's all that has to 
be said." Beasley replied. "Well, I'm sorry that's your percep
tion, but it's not retaliation." Marshall stated, "Well I find that 
hard to believe when you're the one at the first meeting who 
brought up union, and now this is happening. So that's all I 
need to know." Crumb added at this point that it's the "charge, 
as well .... [b]ecause that's part of a charge nurse's responsi-
bility .... to follow through on staffing changes." Beasley 
added, "It's not appropriate at any time, whether you feel like 
the conversation is not right, you don't just jump and storm out 
of a room. You don't." Marshall replied, "I gave you two 
instances to stop talking about the union. I told you [you] 
couldn't talk to me about it." Beasley denied that she ever 
asked Marshall about the union. The meeting ended. 

Several days after the meeting, Crumb and Beasley prepared 
and gave to Marshall a letter, dated September 2, headed "Let
ter of Expectation-Transition to Staff Nurse," stating: 

On August 31, 2015. you were informed that based on repeti
tive unacceptable behaviors which include but not limited to 
the failure to follow the provisions of the Nursing Code of 
Conduct and Mutual Respect through professional leadership. 
that you were being transitioned into a Clinical Staff Nurse 
position effective immediately. Therefore officially, at the end 
of your shift on August 31, 2015, you are no longer to assume 
the role of a Team Leader nor as a Charge Nurse within Ca
yuga Medical Cenler. 

As you move forward you are expected to follow the Nursing 
Code of Conduct & Mutual Respect Provision fu addition, 
you are reqnired to follow all applicable policies, procedures 
provisions and guidelines within Cayuga Medical Center. 

Anne, you are a valuable member of our organization and we 
want you to be successful in your new role. Therefore the re
qnirements of your new role are inclusive of the expectations 
that are listed below. 

Expectations: 
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• Serve as the initial point of contact for internal and 
external customers. 

• Upholding the Nursing Code of Conduct and Mutual 
Respect Provision. 

• Respond to internal and external customer needs 
promptly and professionally. 

• Maintain a professional demeanor when speaking 
with someone over the telephone and/or when seen in 
person. 

• Maintain professionalism at all times. 

• Maintain a positive attitude and be aware of verbal 
and nonverbal behavior (Body langnage is 55% of the 
communication process) and tone of voice. 

Analysis ( demotion) 

The General Counsel contends that Marshall's demotion was 
a continuation of the Respondent's unlawful actions toward 
Marshall. He argues that the demotion was based on the appli
cation of unlawfully overbroad rules and continued retaliation 
for Marshall's union activities. 

I agree that Marshall's demotion was unlawful. Beasley's 
complaints with Marshall that prompted the discipline appear 
particularly trumped up. As Marshall put it, "you don't get 
demoted for not bringing someone to a bed meeting." Particu
larly odd-and particularly undermining to the Respondent's 
defense-is the Respondent's invention of and reliance on the 
claim that Marshall "flipped off' Beasley upon their first intro
duction-that she, "gave her the middle finger." As discussed 
above, this fabrication took root from the initial and vecy dif
ferent contention that Marshall was "flippant" when she met 
Beasley. I think that Marshall's "flippancy" was transformed 
into an obscene gesture precisely because the legitimate 
grounds for demoting Marshall were so thin. 

Beasley did not testify. But it appears that Beasley was 
primed and ready for Marshall to return from vacation and 
moved innnediately to discipline her for invented and minor 
slights, with upper management poised to guide the matter to 
completion. I do not think that we know the full stocy. The 
decision to demote Marshall was made in consultation with 
Pedersen and Nohelty. Nohelty did not testify. Pedersen testi
fied extensively, but not about this decision. In any event, the 
day Marshall returned from vacation, Beasley was loaded for 
bear, and the bear was Marshall. I suppose Marshall can be 
faulted for getting angcy and leaving the disciplinacy meeting, 
but she understood what was happening. It hardly provides 
believable grounds for the demotion. 

The Wright Line analysis does not have to be repeated in 
depth. The General Counsel's prima facie case is rock solid, 
and the demonstrated animus towards Marshall only grows 
with each subsequent violation. And in this case, the Respond
ent's effort to show that it would have demoted Marshall in the 
absence of her protected conduct is unavailing. The pretextual 
nature of the reasons for the demotion are demonstrated by its 
invention of the claim of Marshall's obscene gesture, not to 

mention the trivial nature of the offenses attributed to her. 
Moreover, the Respondent has not shown that it would have 
demoted her without reliance on the unlawful warnings issued 
to Marshall earlier in the summer. Indeed, Crumb specifically 
testified that the demotion was the result of "a series of behav
iors" including the "incidents in June" and the "incident in 
July." It is well settled that a decision to discipline an employ
ees is tainted if the decision relies on prior discipline that was 
unlawful. Care Manor of Farmington, Inc., 318 NLRB 725, 
726 (1995); Dynamics Corp., 296 NLRB 1252, 1253-1254 
(1989), (discharge based on previously issued unlawful warn
ings violates Section 8(a)(3)), enfd. 928 F2d 609 (1991). Mar
shall's demotion violated Section 8(a)(3).57 

Analysis (confidentiality directive) 

I reject the General Counsel's contention that the instruction 
to the disciplinacy witness Pacquin to keep matters stated in the 
meeting confidential violated the Act. 

As I have found, this direction was given to the witness to 
the meeting, social wmker Pacquin-not to Marshall. And I 
have found that Pacquin, not Marshall, responded to the di
rective. Marshall surely had reason to be upset about this meet
ing, but I reject the claim that she reasonably understood this to 
be a directive to her that she should keep the matter confiden
tial. There is no evidence, based on any events other than at 
this meeting that the Hospital ever communicated a policy to 
employees that discouraged them from discussing their own or 
other coemployees' disciplinacy actions. The only evidence is 
that the Hospital had a policy of not broadcasting an employ
ee's discipline to other employees. Based on the evidence, I 
reject the contention that Crumb (as alleged in the complaint) 
or Beasley (as the facts show was the one to mention confiden
tiality) "informed employees that the contents of the meeting 
were to be kept confidential." I will recommend dismissal of 
paragraph IX of the complaint. 58 

2. Complaint paragraph Xll(e) 

(The negative annual performance evaluation) 

Hospital employees receive annual performance appraisals. 
According to the employee handbook, the appraisals "are used 
to determine pay increases and become part of your employee 
personnel file." Typically the department directors perform 
annual evaluations for the staff nurses under their direction 
between mid-April and the end of June of each year. Evalua
tions affect raises and bonuses, and are considered when an 
employee seeks to transfer to another job within the Hospital. 

57 Given my finding, I do not reach the General Counsel's alterna
tive claim that the demotion constituted an unlawful application of an 
unlawfully overbroad rule. 

58 The General Counsel relies (GC Br. at 15) upon "admissions" that 
Pedersen testified that Crnmb told him that she told Marshall and 
Pacquin that the meeting should be confidential, and a position state
ment submitted by the Respondent that states that Crumb asked that the 
conversations be kept confidential "because CMH considers individual 
personnel actions to be private matters." However, as the General 
Counsel recognizes, the record evidence demonstrates that Crumb did 
not make the statement at issue, Beasley did. Thus whatever Crnmb 
told Pedersen and whatever the Respondent admitted in a position 
statement that Crumb said, is beside the point. 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 610 of 618



JA-602

CAYUGA MEDICAL CENTER AT ITHACA, INC. 41 

The evaluations are a combination of objective (i.e., mainte
nance of certifications, attendance, educational requirements) 
and more subjective assessments of performance. Items are 
rated on a 5 point scale with different weighting given to differ
ent areas. An overall score is given at the end. 

Marshall's evaluations and scores from 2008 through 2015 
were entered into the record. From 2008 to 2014, her overall 
evaluations were 4.46 (2008), 4.62 (2009), 4.61 (2010), 4.83 
(2011), 4.76 (2012), 4.78 (2013), 4.73 (2014). Each evaluation 
contains many comments, and they are uniformly laudat01y. 
Reading through them, one cannot help but be struck by how 
highly valued Marshall was and the consistent positive regard 
for Marshall's work ethic and skills. The summary statements 
by the Hospital for these years are as follows: 

2008 
Anne is a valuable member of our department. She has shown 
what a positive impact one person can make in the ICU Anne 
demonstrates the highest level of professionalism and team
wmk and is always there for her coworkers. She always 
brings a smile and a positive attitnde to the wmkplace and 
maintains this even during the toughest of shifts. Her work is 
thorough and of top notch quality. 

Anne has been mentioned by patients and families for her out
standing care and positive attitnde. She is positive role model 
for her peers and an ambassador of team wmk and positive at
titnde, forourunit. 

2009 
Anne is a valuable member of our department. Her positive 
attitnde and smile can brighten a difficult day. Anne brings a 
lot of experience to the bedside and is always willing to share 
her knowledge with others and is always willing to help train 
new staff. Anne is fle:x1ble with her schedule and is willing to 
do what it takes to help the team. She is also one to stay calm 
when things get veiy busy which contributes to keeping the 
team relaxed and on task. 

Anne is often mentioned by patients and families for her out
standing care and positive attitnde. We are veiy fortunate to 
have Anne on our team. 

2010 
Anne is a valued member of our team, She brings a positive 
attitnde to the wmkplace and has a veiy strong work ethic. 
Although in a per-diem position, she has been working on a 
veiy regular basis and brings a nice skill mix to the team. 
Anne has demonstrated time and again the ability to take care 
of the most critically ill patients without becoming unglued. 
She is veiy poised and professional in her approach to nurs
ing. 

Over the past year Anne bas done some charge for us, and is 
currently active in precepting and mentoring new employees, 
and is doing an exceptional job. We are veiy fortunate to have 
someone like Anne on our team and we hope to maintain her 
employment here for many years to come. 

2011 
Anne is veiy self directed and provides her patients and their 
visitors/families with the highest quality care, She is always 
among the first to complete assigned education and is con
sistent in maintaining her ongoing education She takes on 
difficult assignments without complaint and always does a 
great job. Anne has .also proven to be a great resource to her 
coworker & I look forward to working with Anne for a long 
time into the futnre. Anne is simply an outstanding nurse and 
employee. 

2012 
Anne is an excellent employee. She is honest and straight 
forward. She does an excellent job when in charge and be
cause of this earned a team leader position recently. She is a 
strong ICCU nurse who is always willing to share her 
knowledge. She maintains a calm positive attitnde and is a 
good role model for others. Overall she does a great job and I 
look forward to working with Anne in her new role. 

2013 
Anne is becoming a strong team leader and has adapted well 
to her new role over the past year. She does an excellent job 
with following upon CMS indicators, QA's and kronos needs. 
As a team leader I want to see Anne work on being more 
positive about organizational stmctnre and hospital leader
ship. Overall she is 
Doing an outstanding job and I am fortunate to have her as 
part of niy leadership team. 

2014 
Anne is a good team leader and charge nurse. Sh: has strong 
clinical skills, is reliable, and has strong work ethic. She does 
a nice job of assisting with payroll and following up on issues. 
She is helpful and always looking out for the staff. One tlring I 
would like her to work on is the example she sets with her cell 
phone and texting throughout the day. Overall I think Ann 
does a great job and I am pleased with her performance. 

In 2015, Marshall was issued a score of 3.73, one full point 
less than in 2014, and a significant drop in a five point scale. 

Crumb testified that in 2015, with an interim director in ICU 
at evaluation time, and with the Hospital unsure how much 
longer it would take to find a permanent director, the Hospital 
decided to wait until fall for the evaluations of the ICU staff. 

In April 2015, employees in ICU asked how their evalua
tions would be done since no one who had witnessed them 
working over the course of the year would be there to do the 
evaluation. During a staff meeting an administrator told them 
"we'll probably use last year's." In the summer, Crumb con
firmed to employees that last year's evaluations would be used 
for the current year. 

According to Crumb's testimony: "the message was given at 
a staff meeting that we would be using the rating for the 2014 
evaluation for the 2015 evaluation," with the exception that the 
"personal accountability" section of the evaluation would be 
rescored for 2015. 
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The personal accountability section did not add to an em
ployee's score, but failure to meet any item in it reduced the 
final evaluation score by 1 full point. Crumb testified that she 
told the nurses the personal accountability section would be 
redone for 2015 because "I didn't think it was fair if someone 
had lost a point in 2014 they could have earned it back in 
2015." In other words an attendance or academic deficiency in 
2014 could be demonstrated to be corrected. The procedure for 
2015, then, as explained by Crumb, was: 

I would take their rating ... [f)rom 2014. I'd look at their rat
ing, and then I would look at the personal accountability sec
tion in 2014 to see if they had lost a point; and if they had lost 
a point, then I would do an investigation to see if they earned 
that point back, such as if they had not done their mandatories 
[educational requirements] in 2014 and did in 2015~] they 
would earn that point back. 

In fact, this is not what Crumb did, and what she did do was 
not explained on the record and is highly suspicious. 

In 2015, Marshall's evaluation, signed by Crumb, is dated 
October 30, 2015. The SUl1ll1Ull)' page lists her 2014 score, 
4.73, and subtracts a point, giving her a 2015 score of 3.73. 

The loss of the point is directly attributable to Marshall re
ceiving a negative mark, for the first time, for an item in the 
personal accountability section of the evaluation. 

The only evaluations in the record are Marshall's, for the 
years 2008-2015. The personal accountability of these evalua
tions (SectionE) in 2011, 2012, 2013, and 2014, consist of four 
items to be checked (or left blank, in Marshall's case they were 
always checked). These four items were: 

Maintains all appropriate certifications and licenses for posi
tion 

Completes all required competencies!Mandatmy Education 
by established deadline dates 

Meets the expectations of the attendance policy 
Is compliant with all Red/Rules. 

Before 2011, in 2008, 2009, and 2010, there were additional 
criteria in Section E personal responsibility. In those years 
there were eight items to be assessed, and a space to mark Yes 
or No to the left of each item. The items were as follows: 

Follows laws and regulations applicable to the operations of 
department and organization 

Demonstrates a sense of right and wrong by exlubiting hon
est, ethical behavior 

Brings concerns forward to management, human resources or 
Compliance Officer 

Preserves confidentiality of patient and employee information 
"written or electronic" and observes patient rights 

Maintains all appropriate certifications and licenses appropri-

ate for position 

Has completed minimum level of competency defined for the 
position 

Completes all required competencies/Mandatoiy education by 
established deadline dates 

Meets the expectations of the attendance policy 

At least in Marshall's case-the record does not speak 
whether the change was applied to other ICU employees-in 
2015, Section E returned to an eight-item Yes/No (with one 
item omitted and an entirely new one added). Marshall was 
assessed a "No" on "Demonstrates a sense of right and wrong 
by exhibiting honest, ethical behavior," a criterion that had not 
been part of the personal accountability section ( or found any
where else on the evaluations) since 2010. This is the reason 
that Marshall lost a full point in 2015 compared to 2014. 
Crumb testified that as far as she knew, no other ICU employee 
lost a point for this item in 2015. Crumb testified that a few 
nurses lost a point for failing to complete mandatoiy education, 
and one for an attendance issue. However, these were criteria 
included in the 2014 (and previous years') evaluations. 

Notably, the evaluation used for Marshall in 2015 appears 
different in another way. Section F, the section that follows 
Section E personal accountability on the page, is a new item, 
"Medical Center Performance Objectives" that is not found in 
any previous evaluations in the record. 

All of this suggests that a different evaluation sheet was used 
in 2015, at least for Marshall. Again no explanation is made 
for this, and it is contraiy to the testimony that the personal 
accountability section from 2014 would be reviewed to see if 
they could earn back a point lost. In Marshall's case, at least, 
the personal accountability section used for 2015 contained 
items not used since 20 l 0, and it was used against her, in a way 
unique to her-no one else lost a point based on subjective 
factors newly introduced to the personal accountability section. 

Crumb testified that her reason for downgrading Marshall in 
the evaluation was: 

For all the behavior issues that had happened throughout the 
year, from the June-the June issues with not being truthful 
about calling staff in, twice; and her behaviors as far as not 
being truthful. 

Analysis 

The General Counsel alleges that Marshall's negative 2015 
evaluation was unlawful. In 2015, Marshall was singled out 
and given a lower ranking on the subjective portion of the eval
uation. This was contraiy to the procedure for 2015 that Crumb 
testified she would use. Moreover, as noted above, inexplica
bly, the Respondent used a new evaluation form in 2015. Mar
shall was downgraded based on a criterion in this new form that 
had not been on the evaluation form in recent years. Moreover, 
according to Crumb, the negative downgrade in evaluation was 
based on the incidents from the summer that I have found to be 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 612 of 618



JA-604

CAYUGA MEDICAL CENTER AT ITHACA, INC. 43 

unlawfully motivated. 
In terms ofa Wright Line analysis, Marshall's union activity, 

the employer's knowledge, and its animus are obvious. Given 
the irregular and unexplained criterion on which Marshall's 
negative evaluation was based, and the fact that in downgrading 
Marshall the Respondent failed to comply with the process for 
2015 evaluations that Crumb testified was the process to be 
used, the pretextual nature of the Respondent's actions are 
transparent. This further supports an inference of discriminato-
1)' motive and negates the claim that the Respondent would 
have taken the same action in the absence of the employee's 
protected activity. El Paso Electric Co., 355 NLRB 428, 428 
fn. 3 (2010) ("we rely only on the judge's finding that the Re
spondent's reasons for its actions were pretextual, raising an 
inference of discriminatocy motive and negating the Respond
ent's rebuttal argument that it would have taken the same action 
in the absence of [the employee's] protected activities"); All Pro 
Vending, Inc., 350 NLRB 503, 508 (2007); Rood Trucking Co., 
342 NLRB 895, 897-898 (2004), citing Laro Maintenance 
Corp. v. NLRB, 56 F.3d 224, 230 (D.C. Cir. 1995) ("When the 
employer presents a legitimate basis for its actions which the 
factfinder concludes is pretextual .... the factfinder may not 
only properly infer that there is some other motive, but that the 
motive is one that the employer desires to conceal-an unlaw
ful motive .... ") (internal quotation omitted); Whitesville Mill 
Service, 307 NLRB 937 (1992) ("we infer from the pretextual 
nature of the reasons for the discharge advanced by the Re
spondent that the Respondent was motivated by union hostili
ty"), citing Shattuck Denn Mining Corp. v. NLRB, 362 F.2d 466 
(9th Cir. 1966). 

Independently, the Respondent makes no bones about the 
fact that the lower evaluation was causally linked to the previ
ous disciplinacy incidents meted out to Marshall. As those 
were unlawful, the unlawfulness of the negative evaluation is 
established. Parkview Hospital, Inc., 343 NLRB 76, 76 (2004). 
The Respondent's unfavorable performance evaluation of Mar
shall for 2015 was unlawful in violation of Section 8(a)(3) of 
the Act. 

CONCLUSIONS OF LAW 

1. The Respondent Cayuga Medical Center is an employer 
within the meaning of Section 2(2), (6), and (7) of the Act, and 
a health care institution within the meaning of Section 2(14) of 
the Act. 

2. The Respondent violated Section 8(a)(l) of the Act, since 
about April 28, 2015, by maintaining a Nursing Code of Con
duct that includes the following provisions: 

People 

Utilizes proper channels to express dissatisfaction with poli
cies and administrative or supervisocy actions and without 
fear of retaliation 

Community 

Inappropriate and disruptive communications/behaviors in
clude but are oot limited to: 

Displays behavior that would be considered by others to be 
intimidating, disrespectful or dismissive. 

Criticizes cowmkers or other staff in the presence of others 
in the wmkplace or in the presence of patients. 

3. The Respondent violated Section 8(a) (l) of the Act, on 
or about May 7, 2015, and August 26, 2015, by issuing unlaw
fully overbroad solicitations to employees to report coworkers. 

4. The Respondent violated Section 8(a)(l) of the Act, on or 
about July 8, and within a couple of days thereafter, by direct
ing employees to cease distributing union literature. 

5. The Respondent violated Section 8(a)(l) of the Act, ona 
date in the fall of 2015, or early winter 2016, by informing 
employees that it was inappropriate to discuss their salaries 
and/or wages. 

6. The Respondent violated Section 8(a)(l) of the Act, on or 
about May 8, 2015, by interrogating an employee about her 
union activities and threatening an employee with unspecified 
reprisals unless she ceased her union activities. 

7. The Respondent violated Section 8( a)( 1) of the Act, from 
May 2015 through July 2015, by prohibiting employees from 
distributing and posting union literature around the Respond
ent's facility while permitting employees to distribute and post 
other literature. 

8. The Respondent violated Section 8(a)(l) of the Act, on or 
about November 10 and 11, 2015, by threatening employees on 
Facebook with unspecified reprisals and with job loss in retalia
tion for employees' protected and concerted activities. 

9. The Respondent violated Section 8(a)(l) of the Act, on or 
about October 5, 2015, by issuing employee Scott Marsland 
discipline in the form of a "verbal written warning" because of 
his protected and concerted activities, and disciplining 
Marsland pursuant to an unlawfully overbroad rule. 

10. The Respondent violated Section 8(a)(3) and (l) of the 
Act, on or about June 26, 2015, by suspending employee Anne 
Marshall in retaliation for her union activities. 

11. The Respondent violated Section 8(a)(3) and (l) of the 
Act, on or about July 10, 2015, by issuing a verbal warning to 
employee Anne Marshall in retaliation for her union activities. 

12. The Respondent violated Section 8(a)(3) and (l) of the 
Act, on or about August 31, 2015, by demoting employee Anne 
Marshall from her charge nurse and team leader position in 
retaliation for her union activities. 

13. The Respondent violated Section 8(a)(3) and (1) of the 
Act, on or about October 30, 2015, by issuing Marshall an ad
verse performance evaluation for 2015, with a point subtracted 
for the "personal accountability" section, in retaliation for her 
union activities. 

14. The unfair labor practices committed by Respondent af
fect commerce within the meaning of Section 2(6) and (7) of 
the Act. 

REMEDY 

Having found that the Respondent has engaged in certain un
fair labor practices, I find that it must be ordered to cease and 
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desist therefrom and to take certain affirmative action designed 
to effectuate the policies of the Act. 

The Respondent, having maintained unlawful provisions in 
its Nursing Code of Conduct, shall be ordered to revise or re
scind the unlawful rules, notify employees of the rescissions, 
and republish the code of conduct without the unlawful rules.59 

The Respondent, having issued unlawful disciplinary warn
ings to employees Anne Marshal and Scott Marsland, must 
rescind the warnings. The Respondent, having unlawfully de
moted employee Anne Marshall, shall offer Marshall full rein
statement to her former jobs, or if those jobs no longer exist, to 
substantially equivalent positions, without prejudice to her 
seniority or any other rights or privileges previously enjoyed. 
The Respondent, having unlawfully suspended employee Anne 
Marshall for 1-1/2 days, and subsequently unlawfully demoted 
her, shall make Marshall whole for any loss of earnings and 
other benefits suffered as a result of the Respondent's unlawful 
suspension and demotion of her. The make whole remedy shall 
be computed in accordance with Ogle Protection Service, 
Inc.,183 NLRB 682 (1970), enfd. 444 F.2d 502 (6th Cir. 1971), 
with interested at the rate prescribed in New Horizons, 283 
NLRB 1173 (1987), compounded daily as prescribed in Ken
tucky River Medical Center, 356 NLRB 6 (2010). In accord
ance with Don Chavas, LLC d/b/a Tortillas Don Chavas, 361 
NLRB No. 10 (2014), the Respondent shall compensate Mar
shall for the adverse tax consequences, if any, of receiving 
lump sum backpay awards, and, in accordance with AdvoServ 
of New Jersey, Inc., 363 NLRB No. 143 (2016), the Respondent 
shall, within 21 days of the date the amount of backpay is fixed 
either by agreement or Board order, file with the Regional Di
rector for Region 3 a report allocating backpay to the appropri
ate calendar year for Marshall. The Regional Director will then 
assume responsibility for transmission of the report to the So
cial Security Administration at the appropriate time and in the 
appropriate manner. 

The Respondent, having issued Marshall an adverse perfor
mance evaluation for 2015, shall correct the evaluation by re
moving the negative assessment for the criterion "Demonstrates 
a sense of right and wrong by exhibiting honest, ethical behav
ior," and by removing the one point reduction for 2015 and 
reissuing the evaluation with a point score of 4.73. The Re
spondent shall provide Marshall with a copy of the corrected 
2015 performance evaluation. 

The Respondent shall also be required to remove from its 
files any references to the unlawful suspension and demotion of 
Marshall, the unlawfully calculated 2015 performance evalua-

59 In Guardsmark, LLC, 344 NLRB 809, 812 fn. 8 (2005), enfd. in 
relevant part 4 75 F.3d 369 (D.C. Cir. 2007), in recognition of the po
tential costs of republishing an entire 211-page employee handbook, the 
respondent was given the option of supplying employees with inserts 
for the handbook stating that the unlawful rules have been rescinded, or 
with new and lawfully worded rules on adhesive backing to cover the 
old unlawful rules until the handbook was republished without the 
unlawful provisions. Such temporaiy accommodations are unnecessaiy 
here, as the Nursing Code of Conduct is an unbound three-page docu
ment that appears printed from a conventional office computer file with 
an office printer. 

tion, and the unlawful warnings issued to Marshall and 
Marsland, and to notify each of them in writing that this has 
been done and that the suspension, adverse evaluation, and 
warnings will not be used against them in any way. 

The Respondent shall post an appropriate informational no
tice, as described in the attached appendix. This notice shall be 
posted at the Respondent's facility wherever the notices to em
ployees are regnlarly posted for 60 days without anything cov
ering it up or defacing its contents. In addition to physical post
ing of paper notices, notices shall be distributed electronically, 
such as by email, posting on an intranet or an internet site, 
and/or other electronic means, if the Respondent customarily 
communicates with its employees by such means. In the event 
that during the pendency of these proceedings the Respondent 
has gone out of business or closed the facility involved in these 
proceedings, the Respondent shall duplicate and mail, at its 
own expense, a copy of the notice to all current employees and 
former employees employed by the Respondent at any time 
since May 7, 2015. When the notice is issued to the Respond
ent, it shall sign it or otherwise notify Region 3 of the Board 
what action it will take with respect to this decision.60 

On these findings of fact and conclusions of law and on the 
entire record, I issue the following recommended61 

ORDER 

The Respondent Cayuga Medical Center at Ithaca, Inc., Itha-

60 The General Counsel also seeks an order requiring that the at
tached notice be read to employees during working time by a high
ranking management official at the facility or by an agent of the Board. 
The reading aloud of a notice is an "extraordinaiy" remedy ordered in 
egregious circumstances. Federated Logistics & Operations, 340 
NLRB 255, 258 (2003), enfd. 400 F.3d 920 (D.C. Cir. 2005). I do not 
intend to suggest that the unfair labor practices committed by the Re
spondent were not serious. They were. However, here we do not con
sider an organizing drive where the employer responded with multi
ple-indeed with any-discharges. The targeting of Marshall was the 
most egregious of the violations, yet I believe that her demotion and 1-
1/2 day suspension will be as effectively remedied by the traditional 
remedies ordered as they would by a notice reading. The warning 
issued Marsland was an unlawful but honest reaction by management to 
the friction caused by the stance he took in the staff meeting. It did not 
reflect a calculated attack on employee organizing rights. The other 
violations are not to be minimized, yet they are well within the ambit of 
the type of violations to which traditional remedies apply. I conclude 
that under these circumstances, the General Counsel has failed to make 
the case that traditional remedies are insufficient to remedy the effects 
of the unfair labor practices. See, Perry Brothers Trucking, 364 NLRB 
No. 10, slip op. at 3 fn. 6 (2016) (denying General Counsel request that 
notice be read in case finding unlawful layoff and discharge, two in
stances of instructing employees not to discuss terms and conditions of 
employment, and unlawfully indicating that it was futile to engage in 
protected and concerted activity); Checkers and Fast Food Workers 
Committee, 363 NLRB No. 173, slip op. at 2 fn. 2 (2016) (denying 
General Counsel request that notice be read in case involving two un
lawful discharges, threats of unspecified reprisals, and unlawful de
creasing of employees' hours). 

61 If no exceptions are filed as provided by Sec. 102.46 of the 
Board's Rules and Regulations, the fmdings, conclusions, and recom
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt
ed by the Board and all objections to them shall be deemed waived for 
all purposes. 

USCA Case #18-1001      Document #1745045            Filed: 08/10/2018      Page 614 of 618



JA-606

CAYUGA MEDICAL CENTER AT ITHACA, INC. 45 

ca, New York, its officers, agents, successors, and assigns, shall 
1. Cease and desist from: 
(a) Maintaining unlawfully overbroad employee rules in

cluding the following rules found in the Nursing Code of Con
duct: 

People 

Utilizes proper channels to express dissatisfaction with poli
cies and administrative or supeIVisocy actions and without 
fear of retaliation 

Community 

Inappropriate and disruptive communications/behaviors in
clude but are rot limited to: 

Displays behavior that would be considered by others to be 
intimidating, disrespectful or dismissive. 

(b) Soliciting employees to report coworkers or file a com
plaint against them "If you feel you are being harassed or intim
idated" or "If you feel that you continne to be harassed." 

(c) Directing employees to cease distributing union litera
ture. 

(d) Informing employees that it is inappropriate for them to 
discuss their salaries and/or wages. 

(e) Interrogating employees about union activities. 
(f) Threatening employees with reprisals if they do not cease 

union activities. 
(g) Discriminatorily prohibiting employees from distributing 

and posting union literature throughout the Respondent's facili
ty, or from distributing union literature in nonpatient care areas, 
including by removing and/or confiscating posted or distributed 
union literature. 

(h) Threatening employees with unspecified reprisals and 
with job loss in retaliation for employees' protected and con
certed activities. 

(i) Disciplining any employees for engaging in protected 
and concerted activities. 

(j) Disciplining any employees pursuant to an unlawfully 
overbroad rule. 

(k) Discriminatorily disciplining or demoting or issuing an 
adverse performance evaluation to any employees in retaliation 
for union or other protected and concerted activities. 

(1) In any like or related manner interfering with, restraining, 
or coercing employees in the exercise of the rights guaranteed 
them by Section 7 of the Act. 

2. Take the following affirmative action necessacy to effec
tuate the policies of the Act: 

(a) Rescind or revise the following provisions of the Nurs
ing Code of Conduct, notifying employees of the rescissions, 
and republishing the code of conduct without the following 
rules: 

People 

Utilizes proper channels to express dissatisfaction with poli-

cies and administrative or supeNisocy actions and without 
fear of retaliation. 

Community 

Inappropriate and disruptive communications/behaviors in
clude but are not limited to: 

Displays behavior that would be considered by others to be 
intimidating, disrespectful or dismissive. 

Criticizes coworkers or other staff in the presence of others in 
the workplace or in the presence of patients. 

(b) Rescind the unlawful disciplinacy warnings issued to 
Scott Marsland and to Anne Marshall. 

(c) Correct the adverse performance evaluation issued to 
Anne Marshall for 2015 by removing the negative assessment 
for the criterion "Demonstrates a sense of right and wrong by 
exhibiting honest, ethical behavior," and by removing the one 
point reduction for 2015, and reissuing the evaluation with a 
point score of 4.73. 

(d) Provide Marshall with a copy of the corrected 2015 per
formance evaluation. 

(e) Within 14 days from the date of this Order, offer Anne 
Marshall full reinstatement to her job as charge nurse and team 
leader, or if those jobs no longer exist, to substantially equiva
lent positions, without prejudice to her seniority or any other 
rights or privileges previously enjoyed. 

(f) Make Anne Marshall whole for any loss of earnings and 
other benefits suffered as a result of her unlawful suspension, 
and/or her unlawful demotion, in the manner set forth in the 
remedy section of this decision. 

(g) Compensate Anne Marshall for the adverse tax conse
quences, if any, of receiving a lump sum backpay award, and 
file with the Regional Director for Region 3, within 21 days of 
the date the amount of backpay is fixed either by agreement or 
Board order, a report allocating the backpay award to the ap
propriate calendar year. 

(h) Within 14 days from the date of this Order, remove from 
its files any reference to the unlawful warnings given to Anne 
Marshall and Scott Marsland, and to the unlawful suspension, 
demotion, and adverse 2015 evaluation given to Anne Mar
shall, and within 3 days thereafter, notify them in writing that 
this has been done and that the warnings, suspension, demotion, 
and adverse evaluation will not be used against them in any 
way. 

(i) Within 14 days after service by the Region, post at its fa
cility in Ithaca, New York copies of the attached notice marked 
11 Appendix. 11 62 Copies of the notice, on forms provided by the 
Regional Director for Region 3, after being signed by the Re
spoudent's authorized representative, shall be posted by the 

62 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading "Posted by Order of the Na
tional Labor Relations Board" shall read "Posted Pursuant to a Judg
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board." 
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Respondent and maintained for 60 consecutive days in con
spicuous places, including all places where notices to employ
ees are customarily posted. In addition to physical posting of 
paper notices, notices in each language deemed appropriate 
shall be distributed electronically, such as by email, posting on 
an intranet or an internet site, and/or other electronic means, if 
the Respondent customarily communicates with its employees 
by such means. Reasonable steps shall be taken by the Re
spondent to ensure that the notices are not altered, defaced, or 
covered by any other material. In the event that, during the 
pendency of these proceedings, the Respondent has gone out of 
business or closed the facility involved in these proceedings, 
the Respondent shall duplicate and mail, at its own expense, a 
copy of the notice in each appropriate language, to all current 
employees and former employees employed by the Respondent 
at any time since May 7, 2015. 

(j) Within 21 days after service by the Region, file with the 
Regional Director for Region 3 a sworn certification of a re
sponsible official on a form provided by the Region attesting to 
the steps that the Respondent has taken to comply. 

IT IS FURTHER ORDERED that the complaint is dismissed inso
far as it alleges violations of the Act not specifically found. 

Dated, Washington, D.C. October 28, 2016 

APPENDIX 

NOTICE To EMPLOYEES 

PoSTED BY ORDER OF THE 

NATIONAL LABOR RELATIONS BOARD 

An Agency of the United States Government 

The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this no
tice. 

FEDERAL LAW GIVES YOU TIIE RIGHT TO 

Form, join, or assist a union 
Choose representatives to bargain with us on your be

half 
Act together with other employees for your benefit and 

protection 
Choose not to engage in any of these protected activi

ties. 

WE WILL NOT maintain unlawfully overbroad employee rules, 
including in the Nursing Code of Conduct, that restrict you 
from the exercise of the rights set forth above. 

WE WILL NOT solicit you to report cow01kers or file a com
plaint against coworkers "if you feel you are being harassed or 
intimidated" or "If you feel that you continue to be harassed." 

WE WILL NOT direct you to cease distributing union literature. 
WE WILL NOT inform you that it is inappropriate to discuss 

your salaries and/or wages. 
WE WILL NOT interrogate you about your union activities. 
WE WILL NOT threaten you with reprisals if you do not cease 

your union activities. 
WE WILL NOT discrirninatorily prohibit you from distributing 

and posting union literature throughout the Hospital, or from 
distributing union literature in nonpatient care areas, and WE 

WILL NOT remove or confiscate posted or distributed union lit
erature. 

WE WILL NOT threaten you with unspecified reprisals and 
with job loss in retaliation for your participation in protected 
and concerted activities. 

WE WILL NOT discipline you for engaging in protected and 
concerted activities. 

WE WILL NOT discipline you pursuant to an unlawfully over
broad rule. 

WE WILL NOT discipline or demote or issue you an adverse 
performance evaluation in retaliation for your union or other 
protected and concerted activities. 

WE WILL NOT in any like or related manner interfere with, re
strain, or coerce you in the exercise of the rights listed above. 

WE WILL rescind or revise the Nursing Code of Conduct and 
republish the code of conduct without the following rules: 

People 

Utiliz.es proper channels to express dissatisfaction with poli
cies and administrative or supeIVisory actions and without 
fear of retaliation. 

Community 

Inappropriate and disruptive communications/behaviors in
clude but are not limited to: 

Displays behavior that would be considered by others to be 
intimidating, disrespectful or dismissive. 

Criticizes coworkers or other staff in the presence of others in 
the w01kplace or in the presence of patients. 

WE WILL rescind the unlawful disciplinary warnings issued to 
Scott Marsland and to Anne Marshall. 

WE WILL correct the adverse performance evaluation issued 
to Anne Marshall for 2015. 

WE WILL offer Anne Marshall full reinstatement to her jobs 
as Charge Nurse and Team Leader, or if those jobs no longer 
exist, to substantially equivalent positions, without prejudice to 
her seniority or any other rights or privileges previously en
joyed. 

WE WILL make Anne Marshall whole for any for any loss of 
earnings and other benefits suffered as a result of her unlawful 
suspension and/or her unlawful demotion. 

WE WILL remove from our files any reference to the unlawful 
warnings given to Anne Marshall and Scott Marsland, and to 
the unlawful suspension, demotion, and adverse 2015 evalua
tion given to Anne Marshall, and within 3 days thereafter, noti
fy them in writing that this has been done and that the warn
ings, suspension, demotion, and adverse evaluation will not be 
used against them in any way. 

CAYUGA MEDICAL CENTER AT ITHACA, INC. 
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CAYUGA MEDICAL CENTER AT ITHACA, INC. 

The Administrative Law Judge's decision can be found at 
vowv ubh i'l,l;(case4l3£A J 56375 or by using the QR code be
low. Alternatively, you can obtain a copy of the decision from the 
Executive Secretazy, National Labor Relations Board, 1015 Half 
Street, S.E., Washington, D.C. 20570, or by calling (202) 273-
1940. 

47 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 10, 2018, I electronically filed the foregoing 

document with the Clerk of the Court for the United States Court of Appeals for the 

District of Columbia Circuit by using the CM/ECF system. I certify that all 

participants in the case are registered CM/ECF users and that service will be 

accomplished by the CM/ECF system. A paper copy of the foregoing will also be 

provided via Federal Express overnight delivery to the party listed below. 

 

Julie B. Broido 

Kellie J. Isbell 

NATIONAL LABOR RELATIONS BOARD 

Respondent 

1015 Half Street SE 

Washington, DC 20570 

(202) 273-2996 

julie.broido@nlrb.gov 

kellie.isbell@nlrb.gov 

 

 

 By:  /s/Raymond J. Pascucci 

Raymond J. Pascucci 
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